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ACCEPTABLE  LEVEL  OF 
COMPETENCE 

Brenda  Whitehead  v.  Depart- 
ment of  the  Navy 
DC531D8210633 
March  13,  1984 

3.410,  9.111,  9.2141,  9.320,  9.331 

Determining  that  appellant  was  not 
performing  at  an  acceptable  level  of  com- 
petence, the  agency  denied  her  within- 
grade  increase.  When  appellant  appealed 
to  the  Board’s  regional  office,  the 
presiding  official  found  that  the  agency 
did  not  provide  substantial  evidence  to 
support  its  determination.  The  agency 
subsequently  petitioned  for  review. 

The  agency  contended  that  the 
presiding  official  erred  in  emphasizing 
the  early  months  of  appellant’s  waiting 
period  rather  than  the  final  days  when 
she  was  given  specific  notice  of  what  con- 
stituted acceptable  performance. 

According  to  the  record,  appellant  was 
appointed  to  the  position  of  equal  oppor- 
tunity technician  on  December  1,  1980. 

In  her  first  performance  rating,  appel- 
lant received  marginal  ratings  in  two  out 
of  25  categories.  Her  overall  perform- 
ance was  rated  satisfactory,  even  though 
she  had  not  processed  complaints — a 
duty  outlined  in  her  position  description. 
Appellant  was  rated  satisfactory  in  her 
next  rating  period — although  she  still 
was  not  processing  complaints  and  al- 
though her  supervisor  discussed  defi- 
ciencies in  her  performance.  Appellant 
subsequently  received  training  and  writ- 
ten instructions  on  processing 
complaints. 

Appellant  began  processing  complaints 
regularly  but  was  unable  to  complete 
such  assignments  without  extensive 
guidance.  In  November  1981,  appellant’s 
supervisor  talked  to  her  about  her  defi- 
cient performance.  The  agency  subse- 
quently denied  her  within-grade  increase 
because  of  her  inadequate  handling  of 
complaints  and  correspondence. 

The  Board  explained  that  in  order  to 
show  that  an  employee  is  not  performing 
at  an  acceptable  level  of  competence,  an 
agency  denying  a within-grade  increase 
must  support  its  denial  with  substantial 


evidence.  The  Board  found  that  in  appel- 
lant’s case,  the  agency  did  provide  such 
evidence.  It  noted  that  the  agency  sub- 
mitted examples  of  appellant’s  work  and 
showed  that  appellant  used  poor  gram- 
mar, omitted  pertinent  information,  and 
was  unable  to  process  a complaint  with- 
out assistance. 

The  Board  noted  that  the  presiding  of- 
ficial did  not  consider  the  evidence  con- 
cerning appellant’s  performance  in  the 
critical  elements  of  composing  corre- 
spondence and  processing  complaints.  In- 
stead, the  presiding  official  gave  too 
much  weight  to  the  fact  that  appellant 
processed  complaints  for  only  a part  of 
the  waiting  period.  The  Board  pointed 
out  that  the  evidence  included  samples  of 
work  that  appellant  had  completed  late 
in  the  one-year  waiting  period  and  after 
the  agency  had  established  the  critical  el- 
ements of  her  position.  Citing  Zaph  v. 
Federal  Maritime  Commission,  6 MSPB 
522  (1981),  the  Board  added  that  the 
agency  may  place  greater  emphasis  on 
the  latter  part  of  the  waiting  period.  It 
started,  therefore,  that  appellant’s  early 
satisfactory  ratings  did  not  outweigh  the 
proof  of  her  poor  performance  in  October 
and  November.  The  Board  reversed  the 
initial  decision  and  sustained  the  agen- 
cy’s action. 

ADVERSE  ACTIONS 

Robert  F.  Fields  v.  Veterans 
Administration 

PH07528210289 
March  13,  1984 

1.368,  1.420,  4.111,  4.127,  4.320 

Appellant  was  removed  from  his  posi- 
tion of  drug  rehabilitation  technician. 
The  agency  charged  that  he  obtained  an 
identification  card  and  gained  access  to 
an  unauthorized  area  under  false  pre- 
tenses and  that  he  misrepresented  his 
position  wth  the  agency  while  off  duty. 
When  appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official  sus- 
tained all  but  the  charge  involving  appel- 
lant’s off-duty  misconduct  and,  there- 
fore, reduced  the  penalty  to  a 60-day 
suspension.  The  agency  petitioned  for 
review. 


The  agency  specifically  contended  that 
appellant,  without  proper  authority  and 
in  violation  of  instructions,  counseled  a 
patient.  The  Board  noted  that  the  only 
evidence  of  the  prohibited  counseling 
was  a memorandum  in  which  appellant 
stated  that  he  took  a patient  under  his 
care  to  work  on  the  patient’s  family  and 
job  problems.  Nonetheless — citing  Jones 
v.  Department  of  the  Air  Force , MSPB 
Docket  No.  AT075281 10155  (October  6, 
1982) — the  Board  pointed  out  that  an  ap- 
pellant’s written  statements  may  be  used 
to  prove  the  charges  against  him.  Thus, 
the  Board  concluded  that  the  agency 
proved  the  charge  of  unauthorized  coun- 
seling and  that  the  presiding  official 
erred  in  finding  otherwise. 

Regarding  the  penalty,  the  Board 
noted  that  the  presiding  official  did  not 
consider  a previous  30-day  suspension  of 
appellant  because  he  determined  that  the 
suspension  did  not  meet  the  criteria  set 
forth  in  Henkle  v.  Campbell,  462  F. 
Supp.  1286  at  1298  (D.C.  Kan.  1978), 
aff'd.  626  F.2d  811  (10th  Cir.  1980).  The 
Board  did  not  agree.  It  explained  that 
the  criteria  in  Henkle  indicate  when  due 
process  requirements  allow  the  consider- 
ation of  a previous  disciplinary  action  in 
support  of  another  action  being  appealed. 
The  Board  found  the  criteria  met  in  ap- 
pellant’s case,  noting  that  appellant  re- 
ceived written  notice  of  the  action,  ap- 
pealed it  to  an  independent  authority  for 
review,  and  that  the  action  was  a matter 
of  record. 

Noting  that  appellant’s  supervisors 
had  no  confidence  in  his  ability  to  per- 
form his  duties  or  to  be  rehabilitated  and 
that  removal  was  consistent  with  the 
agency’s  table  of  penalties,  the  Board  re- 
versed the  initial  decision  and  sustained 
appellant’s  removal. 

Roger  Warren,  et  al.  v.  Depart- 
ment of  Transportation,  Fed- 
eral Aviation  Administration 

SE07528210135 
March  1,  1984 

1.140,  4.320,  6.125,  6.410,  10.1215, 
18.000000 

When  the  agency  reduced  appellants’ 
pay,  they  appealed  to  the  Board’s  re- 
gional office.  The  presiding  official  found 
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that  an  error  had  been  made  in  comput- 
ing appellants’  general  schedule  (GS) 
salaries  and  that  they  had  been  overpaid. 
The  presiding  official  determined  that 
appellants  had  been  credited  with  the 
wage  grade  (WG)  rate  for  Alaska,  a rate 
which  they  had  never  actually  earned.  In 
that  the  agency  acted  to  correct  appel- 
lants’ pay  from  a rate  contrary  to  law  to 
one  acceptable  by  law,  the  presiding  offi- 
cial found  appellants’  appeal  to  be  out- 
side of  Board  jurisdiction.  The  presiding 
official  dismissed  the  appeals,  appellants 
petitioned  for  review,  and  the  Office  of 
Personnel  Management  intervened. 

According  to  the  record,  appellants 
first  worked  outside  Alaska  in  WG  posi- 
tions. They  were  subsequently  hired  by 
the  agency  in  GS  positions.  At  that  time 
the  agency’s  pay  policy  was  to  convert  an 
employee’s  previous  WG  rate  for  employ- 
ment outside  Alaska  to  the  WG  rate  for 
employment  in  Alaska  before  setting  the 
employee’s  GS  salary.  In  appellants’ 
case,  because  the  WG  rate  was  higher  in 
Alaska  than  outside  the  state,  appellants 
received  a higher  GS  rate  under  the 
agency’s  pay  policy.  The  agency  subse- 
quently determined  that  such  policy  was 
contrary  to  regulations.  It  therefore  re- 
duced appellants’  pay,  converting  their 
GS  pay  based  on  the  actual  WG  pay  they 
had  received  before  they  were  accepted 
for  GS  positions. 

Appellants  argued  that  the  agency 
should  be  estopped  from  changing  its  pay 
policy  in  their  case.  Appellants  claimed 
that  the  agency  knew  of  the  relevant  pay 
provisions  but  that  it  had  misrepresented 
appellants’  salaries.  Appellants  stated 
that  the  misrepresented  salaries  induced 
them  to  move  to  Alaska  to  accept  the  job 
offers.  The  Board  noted  that  when  the 
case  was  before  the  presiding  official, 
none  of  the  appellants  alleged  that  they 
affirmatively  relied  on  the  agency’s  sal- 
ary offer  in  deciding  to  move  to  Alaska. 
The  Board  therefore  found  the 
claim — raised  for  the  first  time  in  appel- 
lants’ petitions  for  review — unsupported 
by  the  record.  The  Board  further  found 
that  none  of  the  cases  appellants  cited 
supported  their  contention  that  their 
case  was  within  Board  jurisdiction  based 
on  a theory  of  equitable  estoppel. 

The  Board  also  addressed  appellants’ 
contention  that  the  record  in  their  case 
was  incomplete,  and  that  their  case 
should  be  remanded  for  further  develop- 
ment. Appellants  specifically  claimed 
that  they  waived  their  right  to  a hearing 
because  they  believed  that  they  would 
have  to  fly  from  Anchorage  to  the 
Board’s  regional  office  in  Seattle  at  their 
own  expense.  They  also  argued  that  the 
presiding  official  decided  the  case  solely 
on  documents  submitted  by  the  agency. 
The  Board  found  no  evidence  that  an  offi- 


cial of  either  the  agency  or  the  Board  led 
appellants  to  conclude  that  their  hearing 
would  be  in  Seattle.  Morever,  the  Board 
stated  that  appellants  submitted  essen- 
tially the  same  documents  as  the  agency 
and  therefore  their  claim  that  the 
presiding  official  considered  only  agency 
documents  was  groundless. 

The  Board  agreed  with  the  presiding 
official  that  the  agency  took  its  action  to 
correct  appellants’  pay  from  a rate  con- 
trary to  law  to  one  that  was  permitted  by 
law.  It  concluded  that  appellants’  case 
was  not  within  Board  jurisdiction  and 
therefore  denied  appellants’  petitions  for 
review. 

The  other  appellants  affected  by  the 
Board’s  order  were  BOYETTE,  Rex  W., 
SE07528210143;  BRIDGES,  Steven  G., 
SE07528210142;  COATES,  Gerald  W., 
SE07528210137;  MELLOTT,  Milton  M., 
SE07528210144;  and  ROATH,  Alfred, 
SE07528210150. 

ATTORNEY  FEES 

Joan  E.  Gerlach  v.  Federal 
Trade  Commission 
DC07528010020ADD 
March  19,  1984 

10.1322,  14.520,  14.550,  14.560 

The  agency  removed  appellant  from 
her  position  as  an  equal  employment  op- 
portunity specialist.  The  Board’s 
presiding  official  considered  her  case, 
finding  that  the  agency  took  its  action 
partly  in  reprisal  for  appellant’s  having 
filed  a grievance.  Because  the  agency’s 
action  therefore  constituted  a prohibited 
personnel  practice,  the  presiding  official 
reversed  the  removal  action.  The  Board 
considered  the  agency’s  petition  for  re- 
view but  agreed  with  the  presiding  offi- 
cial’s conclusions. 

Appellant’s  counsel  subsequently  filed 
a request  for  payment  of  attorney  fees. 
In  an  affidavit,  counsel  indicated  his 
range  of  rates  for  non-corporate  clients 
but  did  not  disclose  the  terms  of  his  fee 
agreement  with  appellant.  Counsel  re- 
quested an  award  at  hourly  rates  of  $100 
for  senior  counsel  and  $70  for  co-counsel. 
The  presiding  official,  in  an  addendum 
decision,  found  attorney  fees  to  be  “war- 
ranted in  the  interest  of  justice”  and  thus 
awarded  such  fees.  Based  on  the  infor- 
mation counsel  gave  about  his  hourly 
rates — and  because  he  did  not  disclose 
his  fee  agreement  with  appellant — the 
presiding  official  presumed  that  counsel 
charged  appellant  his  minimum  hourly 
rate  of  $60  an  hour  and  that  his  associ- 
ate’s rate  was  $40  an  hour. 

Appellant  subsequently  petitioned  for 
review,  alleging  that  the  hourly  rates 


awarded  by  the  presiding  official  were 
less  than  what  she  actually  had  agreed  to 
pay.  Appellant  specifically  requested 
that  the  fee  award  be  adjusted  to  in- 
crease the  hourly  rates  to  $75  for  senior 
counsel  and  $45  for  associate  counsel. 

The  agency  also  petitioned  for  review, 
contending  that  the  rate  appellant  had 
agreed  to  pay  was  the  maximum  rate 
awardable  and  that  counsel  misled  the 
Board  by  claiming  an  amount  which  sub- 
stantially exceeded  the  amount  appellant 
had  agreed  to  pay. 

Citing  O’Donnell  v.  Department  of  the 
Interior,  2 MSPB  604  (1980),  the  Board 
explained  that  the  fee  an  appellant  and 
his  counsel  agree  upon  is  presumed  to  be 
the  maximum  reasonable  attorney  fee. 
The  Board  stated,  however,  that 
O’Donnell  did  not  establish  an  absolute 
ceiling  on  the  amount  of  an  award.  The 
Board  explained  that  in  O’Donnell,  it 
held  that  the  fee  indicates  the  attorney’s 
assessment  of  the  market  value  of  his 
services  and  is  presumed  to  be  the  pre- 
vailing market  rate  in  the  community  for 
similar  work  by  attorneys  of  like  stand- 
ing. Therefore,  the  Board  rejected  the 
agency’s  argument  that  a request  for 
rates  in  excess  of  the  agreed  rates  was 
improper  and  basis  for  denying  an  award 
of  attorney  fees. 

The  Board  denied  both  petitions  for  re- 
view but  reopened  the  case  to  consider 
whether  the  presiding  official  correctly 
applied  the  Board’s  decisions  which  in- 
terpret “reasonable  fees.” 

The  Board  explained  that  it  had  not 
previously  required  appellants  to  submit 
the  terms  of  their  fee  arrangements. 
However,  it  stated  that  “. . . the  need  for 
articulating  the  evidence  required  to 
support  motions  for  attorney  fees  has  be- 
come increasingly  clear.”  The  Board 
noted  that  it  required  attorneys  to  state 
in  their  fee  applications  the  average  rate 
at  which  they  billed  clients  for  similar 
work  during  the  relevant  time  period  be- 
cause such  information  had  an  important 
bearing  on  the  prevailing  market  rate. 
The  Board  concluded  that  for  future  fee 
motions,  it  would  require  that  the  fee 
agreement  or  a statement  of  its  terms  be 
submitted.  In  light  of  this  decision,  the 
Board  found  unwarranted  the  presiding 
official’s  decision  to  award  the  minimum 
rate  because  the  fee  agreement  was  not 
part  of  the  record. 

The  Board  addressed  the  matter  of  the 
hourly  rates  in  appellant’s  case,  consid- 
ering the  fee  agreement  which  appellant 
did  submit  with  her  petition  for  review. 
Although  appellant’s  attorneys  sub- 
mitted evidence  of  other  fee  awards  in 
the  same  community,  the  Board  noted 
that  the  attorneys  provided  no  evidence 
as  to  their  average  billing  rate  for  non- 
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corporate  clients.  However,  the  Board 
pointed  out  that  evidence  failed  to  show 
that  the  rates  appellant  agreed  to 
pay — $75  an  hour  for  senior  counsel  and 
$45  an  hour  for  associate  counsel — were 
either  higher  or  lower  than  the  prevail- 
ing market  rates.  The  Board  therefore 
found  that  these  rates  were  reasonable. 
Accordingly,  it  vacated  the  initial  deci- 
sion and  ordered  the  agency  to  pay  ap- 
pellant’s counsel. 


REDUCTION  IN  FORCE 

Allen  T.  Apodaca  v.  Depart- 
ment of  Education 

SE03518210060 
March  1,  1984 

12.111,  12.220,  12.421,  12.530,  12.540 

Because  of  a reduction  in  force  (RIF) 
action,  appellant,  a GS-15  regional  com- 
missioner for  education  programs,  was 
reassigned  to  the  GS-14  position  of  pro- 
gram officer.  Appellant  appealed  to  the 
Board’s  regional  office,  contending  that 
another  employee,  Hiram  Smith,  was  im- 
properly placed  in  the  same  competitive 
level.  Appellant  argued  that  the  agency 
should  not  have  classified  Smith  at  the 
GS-15  level.  The  presiding  official 
agreed  and  reversed  the  agency’s  action. 
The  agency  petitioned  for  review. 

According  to  the  record,  in  1976  the 
agency  conducted  a survey  of  the  classifi- 
cation of  its  positions.  Consequently,  the 
agency  found  that  the  positions  of  Smith 
and  appellant  should  have  been  classified 
as  GS-14  positions.  However,  a one-year 
moratorium  on  downgrading  prevented 
the  agency  from  taking  any  action  based 
on  its  survey.  In  1978,  however,  the 
agency  reorganized  and  abolished  the  po- 
sitions of  Smith  and  appellant.  As  a re- 
sult, Smith  was  detailed  to  a new  GS-13 
position — though  he  retained  his  same 
position  description — and  appellant  was 
eventually  selected  for  the  GS-15  posi- 
tion that  is  the  subject  of  his  appeal. 

In  1980  when  the  Department  of 
Health,  Education  and  Welfare  was  abol- 
ished and  the  agency  became  the  Depart- 
ments of  Health  and  Human  Services  and 
Education,  Smith — with  his  GS-15  posi- 
tion description  of  record — was  trans- 
ferred to  the  Department  of  Education. 
Appellant,  too,  was  transferred  with  his 
GS-15  position  description.  In  1981, 
when  the  agency  conducted  a RIF 
spurred  by  a reorganization,  appellant 
was  downgraded  to  a GS-14  position  and 
Smith — who  had  longer  tenure  than 
appellant — was  placed  in  a GM-15 
position. 


In  considering  the  case,  the  Board 
noted  that  appellant  did  not  question  ei- 
ther the  classification  of  his  own  position 
or  his  competitive  level.  Instead,  appel- 
lant argued  that  Smith’s  position  was  im- 
properly classified  and  that  but  for  such 
error,  appellant  would  have  been  chosen 
for  the  new  GM-15  position.  The  Board 
discussed  the  presiding  official’s  finding 
that  the  agency  erred  in  failing  to  show 
that  it  acted  properly  by  placing  Smith  in 
the  same  competitive  level  as  appellant 
and  in  not  classifying  Smith’s  position  as 
a GS-14.  The  presiding  official  made 
such  finding  based  on  evidence  that 
Smith  had  been  performing  GS-13  duties 
since  1978  and  because  the  record  lacked 
evidence  that  Smith’s  position  of  record 
warranted  a GS-15  grade. 

The  Board  pointed  out  that  even 
though  Smith’s  position  was  found  to  be 
classified  at  too  high  a level  in  1976  and 
was  abolished  in  1978,  the  position  was 
never  reclassified.  Smith  was  therefore 
transferred  to  the  newly  formed  agency 
on  his  abolished  GS-15  position  descrip- 
tion. The  Board  stated  that  since  this 
was  the  position  in  which  Smith  was 
carried  on  the  rolls  and  paid,  this  was  the 
grade  level  and  position  that  determined 
Smith’s  retention  standing.  The  Board 
added  that  an  agency  is  not  required  to 
properly  classify  an  employee’s  position 
before  determining  his  retention 
standing. 

The  Board  concluded  that  Smith’s 
placement  in  the  same  competitive  level 
as  appellant  was  proper.  It  stated  that 
once  both  employees  were  released  from 
the  competitive  level,  the  agency  was 
free  to  fill  the  vacant  GM-15  position 
with  the  applicant  of  its  choice.  There- 
fore, the  Board  reversed  the  initial  deci- 
sion and  affirmed  the  RIF  action. 

Wallace  K.  Burner  v.  Tennessee 
Valley  Authority 
AT035 182 10297 
March  28,  1984 

12.130,  12.220 

Appellant  was  separated  from  his  M-5 
position  as  an  assistant  construction  en- 
gineer through  reduction  in  force  (RIF). 
He  appealed  to  the  Board’s  regional  of- 
fice. The  presiding  official  found  that  al- 
though the  agency  had  initiated  the  RIF 
for  legitimate  reasons,  it  had  not  prop- 
erly constructed  appellant’s  competitive 
area.  Citing  Foster  v.  Department  of 
Transportation , 7 MSPB  707  (1981),  the 
presiding  official  agreed  with  appellant’s 
contention  that  two  M-6  assistant  con- 
struction engineer  positions  should  also 
have  been  placed  in  the  competitive 
level.  Considering  the  duties,  supervi- 


sion, and  the  qualifications  for  the  M-5 
and  M-6  positions,  the  presiding  official 
determined  that  despite  the  classification 
of  the  M-6  positions,  the  positions  were 
similar  enough  to  be  placed  in  the  same 
competitive  level.  The  presiding  official 
therefore  reversed  the  RIF  action. 

The  agency  petitioned  for  review,  con- 
tending that  the  presiding  official  misin- 
terpreted what  constituted  a competitive 
level.  In  considering  the  matter,  the 
Board  noted  that  regulations  clearly  pro- 
vide that  a competitive  level  is  limited  to 
positions  of  the  same  grade  or  occupa- 
tional level.  Therefore,  the  Board,  noting 
that  the  pay  ranges  for  the  two  grades 
were  different,  disagreed  with  the 
presiding  official’s  conclusion  that  the 
M-5  and  M-6  positions  were 
interchangeable. 

The  Board  also  addressed  the  agency’s 
argument  that  the  presiding  official 
misapplied  Foster  in  appellant’s  case. 

The  Board  explained  that  the  situation  in 
Foster  had  involved  positions  at  the 
same  grade  level.  The  Board  stated  that 
none  of  the  cases  the  presiding  official 
cited  supported  the  conclusion  that  a 
competitive  level  may  include  positions 
with  different  grades.  The  Board  further 
noted  that  according  to  Sarich  v.  Depart- 
ment of  the  Interior,  10  MSPB  688 
(1982),  it  is  an  error  to  place  positions 
with  different  grades  in  the  same  com- 
petitive level.  Therefore,  the  Board  con- 
cluded that  the  presiding  official’s  deter- 
mination that  the  M-6  positions  should 
be  included  in  the  same  competitive  level 
as  appellant’s  position  was  wrong.  It  re- 
versed the  initial  decision  and  sustained 
the  RIF  action. 

Estrelita  V.  Smith  v.  Depart- 
ment of  Commerce 
AT035182 10352 
March  1,  1984 

12.210,  12.300,  12.310,  12.400 

When  the  agency  reorganized,  appel- 
lant was  separated,  through  reduction  in 
force  (RIF),  from  her  position  as  an 
equal  opportunity  specialist.  The  agency 
abolished  her  position  and  transferred 
her  function  from  Atlanta,  Georgia  to  the 
Washington,  D.C.  competitive  area.  Ap- 
pellant appealed  to  the  Board’s  regional 
office,  but  the  presiding  official  sustained 
the  RIF  action. 

Appellant  petitioned  for  review,  con- 
tending that  since  her  function  was 
transferred  and  she  was  given  the  oppor- 
tunity to  refuse  the  transfer,  she  should 
have  been  released  either  through  ad- 
verse action  procedures  or  through  RIF 
procedures  in  the  Atlanta  competitive 
area. 
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The  Board  explained  that  the  Federal 
Personnel  Manual  (FPM)  Ch.  351,  subch. 
5— 3(c)(3),  provides  that  when  a transfer 
of  function  occurs  during  a RIF  in  the 
losing  competitive  area,  the  agency  may 
release  employees  who  decline  to  move 
with  their  function  through  RIF  proce- 
dures. The  Board  added  that  when  a RIF 
is  not  in  progress,  the  agency  should  use 
adverse  action  procedures  to  separate 
employees  who  decline  to  move  with 
their  function.  The  Board  determined 
that  in  appellant’s  case,  since  the  trans- 
fer of  function  occurred  during  a RIF  in 
the  losing  competitive  area,  the  agency 
correctly  applied  RIF  procedures  rather 
than  adverse  action  procedures. 

The  Board  addressed  appellant’s  argu- 
ment that  she  should  have  competed  for 
a position  in  Atlanta  rather  than  for  one 
in  Washington,  D.C.  The  Board  stated 
that  regulations  provide  that  during  a 
RIF,  when  a function  is  transferred  from 
one  competitive  area  to  another  contin- 
uing competitive  area,  the  employees 
identified  with  the  transferring  function 
should  be  transferred  to  the  continuing 
competitive  area  without  change  in  the 
tenure  of  their  appointment.  The  Board 
added  that  FPM  provides  that  when  a 
transfer  of  function  occurs  during  a RIF 
in  the  losing  competitive  area,  that  area 
may  determine  through  agreement  with 
the  gaining  competitive  area  that  the 
movement  of  employees  with  the  func- 
tion is  not  essential  to  the  continuity  of 
the  function.  In  that  case,  the  losing 
competitive  area  may  use  RIF  proce- 
dures to  release  employees  who  decline 
to  move  with  the  function.  In  appellant’s 
case,  there  was  no  agreement  between 
the  Atlanta  and  Washington,  D.C.  re- 
gions that  the  movement  of  employees 
with  the  function  was  not  essential  to  the 
continuity  of  the  function.  The  Board  de- 
termined, therefore,  that  the  agency  cor- 
rectly placed  appellant  in  the  Washing- 
ton, D.C. — rather  than  the  Atlanta — 
competitive  area.  Therefore,  the  Board 
denied  appellant’s  petition  for  review. 


Charles  J.  Sotak  v.  Department 
of  Housing  and  Urban  Devel- 
opment 

SF03518311040 
March  1,  1984 

6.127,  7.110,  7.400,  10.12122 

This  case  was  before  the  Board  to  con- 
sider an  interlocutory  appeal  certified  to 
the  Board  by  the  presiding  official.  The 
issue  in  question  was  whether  a negoti- 
ated grievance  procedure  was  the  only 
means  for  appellant  to  obtain  review  of  a 
RIF  action  taken  against  him. 


When  the  agency  requested  that  the 
presiding  official  dismiss  appellant’s  ap- 
peal for  lack  of  jurisdiction,  the  presiding 
official,  determining  that  the  negotiated 
grievance  procedure  was  not  appellant’s 
only  means  to  obtain  review,  found  that 
the  Board  did  have  jurisdiction  over  ap- 
pellant’s case.  The  interlocutory  appeal 
followed,  and  the  presiding  official 
stayed  the  hearing  pending  the  Board’s 
resolution  of  such  appeal. 

In  considering  the  matter,  the  Board 
noted  that  appellant  was  a member  of  a 
bargaining  unit  represented  by  the 
American  Federation  of  Government 
Employees  (AFGE).  Under  a negotiated 
agreement  between  the  agency  and 
AFGE,  the  negotiated  grievance  proce- 
dure was  the  “sole  and  exclusive”  means 
for  employees  in  the  bargaining  unit  to 
resolve  grievances. 

The  Board  noted  that  RIF  actions 
were  neither  excluded  by  statute  from 
coverage  by  the  agreement,  excluded 
from  coverage  by  the  terms  of  the  agree- 
ment itself,  nor  otherwise  provided  for  in 
5 U.S.C.  § 7121.  Accordingly,  the  Board 
stated  that  the  negotiated  grievance  pro- 
cedure was  the  exclusive  means  to  re- 
solve disputes  about  RIF  actions. 

The  Board  found  that  in  appellant’s 
case,  the  action  at  issue  was  covered  by 
the  negotiated  grievance  procedure  and 
that  the  grievance  procedure  was  the  ex- 
clusive avenue  of  appeal  open  to  appel- 
lant. Therefore,  concluding  that  it  was 
without  jurisdiction  to  consider  appel- 
lant’s appeal,  the  Board  dismissed  it. 


Bernard  Stechler  v.  Depart- 
ment of  Energy 
NY03518210062 
March  13,  1984 

12.111,  12.421,  12.530,  12.540 

Through  reduction  in  force  (RIF),  ap- 
pellant was  reduced  in  grade  from  his 
GS-14  position  of  supervisory  energy 
conservation  specialist  to  the  GS-11  po- 
sition of  conservation  specialist.  Appel- 
lant appealed  to  the  Board’s  regional  of- 
fice, claiming  that  his  job  had  not  really 
been  abolished  by  the  RIF  but  had  actu- 
ally been  preserved  and  downgraded  to  a 
GS-13.  The  presiding  official  disagreed 
with  appellant,  finding  appellant’s 
former  position  and  the  new  position  to 
be  different.  Appellant  then  filed  a peti- 
tion for  review,  questioning  the  agency’s 
reason  for  the  RIF — reorganization. 

According  to  the  record,  the  agency 
reorganized  its  New  York  regional  office. 
As  a result,  the  department  which  appel- 
lant headed  was  abolished  and  replaced 
by  a new  branch.  A GS-13  employee  who 


was  a former  subordinate  of  appellant’s 
was  chosen  to  head  the  branch.  He  had  a 
higher  retention  standing  than  appellant. 

The  Board  explained  that  an  agency 
has  the  burden  of  proving  that  it  prop- 
erly invoked  RIF  regulations  and  that  it 
undertook  the  RIF  for  legitimate  rea- 
sons. Because  appellant  challenged  the 
legitimacy  of  the  agency’s  reorganiza- 
tion, the  agency  was  obligated  to  show 
that  appellant’s  job  was  abolished  rather 
than  continued  under  a different  title  and 
grade. 

The  Board  considered  the  evidence  and 
found  that  the  presiding  official  was  cor- 
rect in  finding  that  the  two  positions  in 
question  were  different.  The  Board 
noted  that  although  the  duties  of  the  two 
positions  were  not  significantly  different, 
the  managerial  responsibilities  of  the  two 
jobs  were.  It  pointed  out  that  in  his 
former  position  appellant  had  supervised 
12  employees  through  two  team  leaders. 
On  the  other  hand,  the  employee  in  the 
new  position  was  responsible  for  the  di- 
rect supervision  of  a staff  of  six.  Finding 
these  supervisory  responsibilities  to  be 
significantly  different,  the  Board  could 
not  agree  with  appellant’s  argument  that 
the  two  jobs  were  the  same.  Stating  that 
the  agency  had  properly  invoked  RIF 
procedures,  the  Board  affirmed  the  ini- 
tial decision. 


Belinda  A.  Tuggle  v.  Consumer 
Product  Safety  Commission 
DC03518210356 
March  19,  1984 

12.130,  12.210,  12.421 

Appellant,  a GS-7  secretary,  was  sep- 
arated through  reduction  in  force  (RIF). 
She  appealed  to  the  Board’s  regional  of- 
fice, questioning  the  composition  of  the 
competitive  area  and  contending  that  her 
right  to  compete  with  other  employees 
was  denied.  According  to  the  record,  the 
competitive  area  included  one  Schedule 
C appointee — a commissioner — two  ex- 
cepted service  GS-15  attorney  advisors, 
and  one  excepted  service  GS-11  staff  as- 
sistant. Therefore,  appellant  was  the 
only  employee  in  the  competitive  area 
with  competitive  service  status. 

The  presiding  official  reversed  the 
RIF  action,  finding  that  the  agency 
failed  to  show  that  the  competitive  area 
“. . . provided  adequate  competition  for 
the  appellant.” 

In  its  petition  for  review,  the  agency 
argued  that  appellant’s  competitive  area 
was  proper  in  that  it  was  under  a “single 
administrative  authority.”  It  stated  that 
each  of  the  offices  of  the  agency’s  com- 
missioners was  under  a separate  admin- 
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istrative  authority  so  that  each  commis- 
sioner could  control  the  staffing  of  his 
immediate  office. 

In  considering  the  petition,  the  Board 
cited  5 C.F.R.  § 351.402(b)  which  pro- 
vides that  “the  standard  for  a competi- 
tive area  is  that  it  include  all  or  that  part 
of  any  agency  in  which  employees  are  as- 
signed under  a single  administrative  au- 
thority.” The  Board  noted  that  in  appel- 
lant’s case,  each  commissioner  was 
authorized  by  statute  to  appoint  and  su- 
pervise the  employees  on  his  immediate 
staff.  The  Board  noted  the  agency’s  com- 
ment that  giving  the  commissioners  such 
authority  allowed  them  an  independence 
which  was  important  to  the  functioning 
of  the  agency.  The  Board  found,  there- 
fore, that  because  of  the  administrative 
authority  given  to  each  commisioner,  em- 
ployees should  not — in  a RIF — be  able  to 
“bump”  someone  in  a position  on  a com- 
missioner's immediate  staff.  Concluding 
that  appellant’s  competitive  area  “re- 
flected a statutorily  established  adminis- 
trative scheme  and  conformed  to  the  ap- 
plicable regulations,”  the  Board  reversed 
the  initial  decision  and  sustained  the  RIF 
action. 


George  M.  Usova  v.  Department 
of  Education 
DC03518210614 
March  19,  1984 

6.125,  6.128,  7.1131,  7.1132,  12.130 

Appellant  was  separated  from  his  posi- 
tion as  an  education  program  specialist 
through  reduction  in  force  (RIF)  proce- 
dures. In  February  1982,  appellant  filed 
a grievance  under  the  terms  of  the  nego- 
tiated collective  bargaining  agreement 
between  his  union  and  the  agency.  Then 
in  March  1982,  he  appealed  to  the  Board, 
repeating  the  allegations  he  had  made  in 
his  grievance  and  adding  that  his  separa- 
tion was  based  on  sex  discrimination. 

The  collective  bargaining  official  subse- 
quently found  that  appellant’s  grievance 
was  without  merit. 

The  Board’s  presiding  official  consid- 
ered appellant’s  appeal  and  found  that  it 
was  within  Board  jurisdiction — despite 
the  agency’s  argument  to  the  contrary. 
The  Board  affirmed  the  RIF  and  found 
that  appellant  failed  to  show  that  the 
agency’s  action  was  based  on  sex  dis- 
crimination. Appellant  consequently  pe- 
titioned for  review. 

In  addressing  the  matter  of  jurisdic- 
tion, the  Board  noted  that  under  5 
U.S.C.  § 7121,  collective  bargaining 
agreements  must  provide  procedures  for 
settling  grievances.  The  Board  explained 
that  for  the  most  part,  negotiated  griev- 


ance procedures  are  the  exclusive  proce- 
dures for  resolving  negotiable  griev- 
ances. The  Board  added  that  an 
employee  affected  by  a prohibited  per- 
sonnel practice  may  raise  the  matter  un- 
der either  statutory  procedures  or  under 
negotiated  procedures — but  not  under 
both.  The  Board  explained  that  “an  em- 
ployee is  deemed  to  have  made  this 
choice  when  he  timely  initiates  the  ac- 
tion, whether  by  statute  or  negotiated 
procedure,  whichever  comes  first.”  It 
stated,  however,  that  an  employee’s  se- 
lection of  the  negotiated  procedure  does 
not  prejudice  his  right  to  request  the 
Board  to  review  the  final  decision. 

The  Board  determined  that  in  appel- 
lant’s case,  he  initially  grieved  his  sepa- 
ration under  the  terms  of  the  collective 
bargaining  agreement  and  was  therefore 
precluded  from  raising  the  same  issue  by 
appealing  to  the  Board.  The  Board  noted 
that  appellant  had  the  right  to  appeal  to 
the  Board  for  a review  of  the  final  griev- 
ance decision.  It  noted,  however,  that 
appellant’s  appeal  was  not  from  his  final 
grievance  decision,  since  his  appeal  was 
docketed  with  the  Board  one  month  be- 
fore the  final  grievance  decision.  There- 
fore, the  Board  vacated  the  initial  deci- 
sion and  dismissed  appellant’s  appeal. 


RETIREMENT 

Joyce  E.  Keefe  v.  Office  of  Per- 
sonnel Management 
BN08318210153 
March  6,  1984 

4.310,  15.130,  15.131,15.200,  15.210 

Appellant’s  case  was  before  the  Board 
to  consider  a petition  for  review  from  the 
Office  of  Personnel  Management  (OPM). 
The  Board  had  reversed  OPM’s  denial  of 
appellant’s  request  for  recomputation  of 
her  husband’s  disability  retirement 
annuity. 

On  December  2,  1980,  appellant  asked 
OPM  for  guidance  concerning  her  hus- 
band’s application  for  disability  retire- 
ment. OPM  informed  her  that  she  could 
maximize  her  husband’s  annuity — to 
$480  a month — if  she  extended  his  duty 
status  by  applying  for  advanced  sick 
leave  for  him.  Therefore,  on  December 
10,  1980,  appellant  applied  for  her  hus- 
band’s disability  retirement,  and  on  De- 
cember 15,  she  requested  advanced  sick 
leave.  Mr.  Keefe’s  sick  leave  would  oth- 
erwise have  expired  on  December  4.  The 
disability  application  was  approved  on 
January  28,  1981,  and  advanced  sick 
leave  was  retroactively  granted  through 
February  17,  1981,  at  which  time  Mr. 
Keefe  left  has  employing  agency  and  be- 
gan receiving  the  annuity. 


When  Mr.  Keefe  received  his  first  an- 
nuity payment,  however,  it  was  substan- 
tially less  than  $480  a month.  OPM  ex- 
plained that  the  lower  amount  was 
calculated  under  P.L.  96-499.  A provi- 
sion of  that  law  affected  annuities 
commencing  on  or  after  December  5, 

1980.  It  provided  that  individuals  who 
received  certain  annuities  for  past  mili- 
tary service  would  only  be  eligible  for 
disability  annuities  calculated  by  a direct 
formula  rather  than  minimum  guarantee 
formula.  Because  Mr.  Keefe  received  a 
military  pension,  OPM  applied  the  new 
law  in  his  case,  and  he  consequently  re- 
ceived a smaller  annuity  payment. 

When  the  Board’s  presiding  official 
considered  this  case,  he  noted  that  em- 
ployees were  entitled  to  select  an  earlier 
commencement  date  for  their  annuity 
than  the  date  of  their  application  as  long 
as  they  were  totally  disabled  on  the 
earlier  date.  The  presiding  official  added, 
however,  that  the  agency  was  required 
to  keep  employees  informed  of  pertinent 
laws  and  regulations  in  effect  at  the  time 
of  their  application.  The  presiding  official 
found  that  since  Mr.  Keefe’s  sick  leave 
would  have  expired  before  the  date  the 
statutory  provision  became  effective,  ap- 
pellant could  have  selected  that  date  as 
the  commencement  date,  and  the  annuity 
would  then  have  been  computed  at  the 
higher  rate.  The  presiding  official  con- 
cluded that  the  agency  failed  to  advise 
appellant  as  to  the  most  advantageous 
date  for  Mr.  Keefe  to  be  separated — 
December  4 — before  the  effective  date  of 
the  statutory  provision.  Noting  that  Mr. 
Keefe  had  become  disabled  on  November 
13,  1980,  the  presiding  official  concluded 
that  his  annuity  should  be  recalculated. 
Therefore,  the  presiding  official  reversed 
OPM’s  reconsideration  decision  and  or- 
dered the  agency  to  recompute  the  annu- 
ity. He  also  ordered  appellant  to  reim- 
burse the  agency  for  monies  paid  for  the 
advance  sick  leave. 

In  considering  OPM’s  petition  for  re- 
view, the  Board  noted  the  agency’s  point 
that  the  advice  it  gave  appellant  on  De- 
cember 2,  1980  was  correct  as  of  that 
date.  The  Board  stated  that  even  though 
P.L.  96-499  was  not  enacted  until  De- 
cember 5,  OPM  failed  to  provide  proper 
counseling  in  appellant’s  case. 

The  Board  also  addressed  OPM’s  argu- 
ment that  an  annuity  begins  the  day  af- 
ter the  last  day  the  employee  is  in  pay 
status — in  Mr.  Keefe’s  case,  February 
18,  1981.  The  Board  pointed  out,  how- 
ever, that  this  argument  disregards  5 
U.S.C.  § 8345  which  provides  that  an  ap- 
plicant may,  within  limitations,  choose 
the  date  his  annuity  begins.  The  Board 
therefore  ordered  OPM  to  recompute  the 
annuity  as  commencing  on  December  4, 
1980.  It  also  ordered  OPM  to  pay  past 
due  amounts  and  appellant  to  repay 
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amounts  received  as  salary  for  the  period 
December  4,  1980  to  February  17,  1981. 


Richard  L.  Lloyd  v.  Office  of 
Personnel  Management 
SE08318310114 
March  9,  1984 

15.120,  15.150,  15.200 

Appellant’s  case  was  before  the  Board 
to  consider  whether  appellant  was  enti- 
tled to  a refund  of  retirement  deductions. 

According  to  the  record,  appellant — at 
age  64 — resigned  effective  September 
20,  1982.  On  August  25,  1982,  appellant 
had  filed  an  application  with  the  Office  of 
Personnel  Management  (OPM)  for  a 
lump-sum  refund  of  the  monies  deducted 
for  his  retirement.  OPM,  however,  in- 
formed appellant  that  he  was  not  entitled 
to  such  a refund  because  he  had  failed  to 
file  the  refund  application  31  days  before 


the  earliest  date  any  annuity  for  which 
he  was  eligible  commenced.  OPM  noted 
that  appellant  was  eligible  for  an  annuity 
in  July  1982,  when  he  reached  age  62  and 
had  completed  five  years  of  service. 

Appellant  appealed  to  the  Board’s  re- 
gional office,  claiming  that  he  was  not  el- 
igible for  an  annuity  because  he  did  not 
have  five  years  of  service  but  only  three 
years  in  his  most  recent  job.  Appellant 
added  that  he  had  not  redeposited  re- 
funds of  retirement  deductions  for  other 
periods  of  service.  Nonetheless,  the 
presiding  official  agreed  with  OPM’s  de- 
nial of  appellant’s  request.  Appellant  pe- 
titioned for  review. 

The  Board  explained  that  5 U.S.C. 

§ 8332,  which  defines  what  service  is 
creditable  in  fulfilling  the  five-year  eligi- 
bility requirement,  does  not  provide  that 
the  years  of  service  for  which  a refund  of 
retirement  deductions  was  made  may  be 
disallowed.  Therefore,  the  Board  con- 
cluded that  appellant  had  creditable 
service  of  over  10  years. 


The  Board  pointed  out  that  how  to 
compute  the  amount  of  an  annuity — in 
cases  where  the  employee  has  received  a 
refund  of  retirement  deductions — is  ex- 
plained at  5 U.S.C.  § 8334(d).  It  noted 
that  refunds  must  be  redeposited  before 
the  service  covered  by  the  refund  can  be 
computed  in  the  annuity  benefits. 

The  Board  concluded  that  the 
presiding  official  was  correct  in  finding 
that  appellant  was  eligible  for  a retire- 
ment annuity.  Since  appellant  did  not  re- 
quest the  refund  31  days  before  his  annu- 
ity could  have  commenced,  the  Board 
denied  the  petition  for  review. 

APPEALS  ARBITRATION 
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SPOHN,  Diane  S.  v.  Department  of  the 
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(SE075281 10082,  March  1,  1984) 

SHAW,  Connie  J.  v.  Office  of  Personnel 
Management  (SF831L8210827,  March 
22,  1984) 

SHOBERT,  Kendall  J.  v.  Office  of  Per- 
sonnel Management  (DA34438320887, 
March  1,  1984) 

SINCLAIR,  Allen  A.  v.  U.S.  Postal 
Service  (SF03538310767,  March  1, 

1984) 

SMITH,  C.L.  v.  Department  of  the 
Army  (DA07528210627,  March  13, 

1984) 

SMITH,  George  v.  U.S.  Postal  Service 
(DC07528410017,  March  6,  1984) 

SMITH,  Nancy  v.  Department  of  the 
Army  (DC531D8310853,  March  19, 
1984) 

SMITH,  Willene  v.  Office  of  Personnel 
Management  (AT831L8310535,  March 
27,  1984) 

SNOWDEN,  Arthur  J.  v.  Department  of 
the  Interior  (SF07528310809.  March  9, 
1984) 

SORTOR,  Major  C.  v.  U.S.  Postal  Serv- 
ice (CH07528310290,  March  1,  1984) 

STEADHAM,  Michael  A.  v.  Department 
of  Transportation  (DC03518210710, 
March  9,  1984) 

STEVENS,  Robert  v.  Office  of  Person- 
nel Management  (DE831L8310134, 
March  13,  1984) 

STEWART,  Eileen  R.  v.  Office  of  Per- 
sonnel Management  (CH831L8310393, 
March  13,  1984) 

STEWART,  Leonard  v.  Department  of 
Justice  (DA315H8310655,  March  13, 
1984) 

STEWART,  Olivia  J.  v.  Department  of 
Housing  and  Urban  Development 
(DC03518310172,  March  28,  1984)  ( See 
MORGAN) 

STOCK,  Robert  v.  Department  of  Agri- 
culture (DE07528310004,  March  13, 
1984) 

STONE,  Paul  v.  Department  of  Health 
and  Human  Services  (DC34438410024, 
March  9,  1984) 

SULLIVAN,  William  C.  v.  Department 
of  Labor  (CH04328310648,  March  1, 
1984) 


11 


SULLIVAN,  William  C.  v.  U.S.  Postal 
Service  (NY07528210280,  March  1, 
1984) 

TAYLOR,  Arlo  J.  v.  U.S.  Postal  Service 
(CH07528310199,  March  1,  1984) 
TERRAL,  William  T.  v.  Office  of  Per- 
sonnel Management  (DA831L8210439, 
March  27,  1984) 

THOMAS,  Elvin  v.  Department  of  the 
Navy  (SF07528210025,  March  1,  1984) 
THOMAS,  Raymond  M.  v.  Department 
of  the  Treasury,  Office  of  the  Comp- 
troller of  the  Currency 
(CH07528210727,  March  28,  1984) 
THOMSEN,  Barry  L.  v.  Office  of  Per- 
sonnel Management  (SF831L8310530, 
March  19,  1984) 

THURMAN,  Larry  L.  v.  Department  of 
the  Interior,  Bureau  of  Land  Manage- 
ment (SE34438310249;  March  6,  1984) 
TOWERY,  Carrie  v.  Office  of  Personnel 
Management  (DC08318310868,  March 
6,  1984) 

TRILLES,  Rosalina  v.  Office  of  Person- 
nel Management  (SF08318210564, 
March  19,  1984) 

TURNER,  Curtis  L.  v.  Office  of  Person- 
nel Management  (DA08318310319, 
March  13,  1984) 

TYSEN,  Sandra  v.  Office  of  Personnel 
Management  (SF831L8210750,  March 
1,  1984) 

ULANOWSKI,  Henry  J.  v.  U.S.  Postal 
Service  (DA07528310013,  March  1, 
1984) 

VANFOSSEN,  John  M.  v.  Department 
of  Housing  and  Urban  Development 
(PH07528310109,  March  6,  1984) 

VICE,  John  M.  v.  Office  of  Personnel 
Management  (CH08318210220,  March 
22,  1984) 

WAITS,  William  K.  v.  Department  of 
the  Army  (DC04328211490,  March  6, 
1984) 

WALKER,  Berta  v.  U.S.  Postal  Service 
(NY07528410069,  March  28,  1984) 
WALKER,  David  v.  Department  of  Jus- 
tice (CH07528310676,  March  6,  1984) 
WALLS,  Missouri  v.  Office  of  Personnel 
Management  (CH831L8210464,  March 
19,  1984) 


WARNE,  Earle  E.  v.  Department  of  the 
Air  Force  (SL07528310177,  March  19, 
1984) 

WATSON,  Rodney  A.  v.  Department  of 
the  Navy  (SF07528310481,  March  19, 
1984) 

WATTS,  Winford  H.,  Jr.  v.  Department 
of  the  Army  (AT07528210742,  March 
27,  1984) 

WHALEN,  Karen  v.  Office  of  Personnel 
Management  (NY831L8310486,  March 
13,  1984) 

WHITEHEAD,  Brenda  D.  v.  Depart- 
ment of  the  Navy  (DC04328310579  and 
DC531D8310651,  March  1,  1984) 

WIENTJES,  Norbert  v.  Office  of  Per- 
sonnel Management  (AT831L8310910, 
March  28,  1984) 

WILLET,  Roy  F.,  Jr.  v.  Office  of  Per- 
sonnel Management  (AT831L8310802, 
March  1,  1984) 

WILLIAMS,  Carolyn  v.  Office  of  Per- 
sonnel Management  (PH831L8310726, 
March  28,  1984) 

WILLIAMS,  Jesse,  Jr.  v.  Department  of 
the  Navy  (SF07528210822,  March  1, 
1984) 

WILLIAMS,  Laymond  v.  Veterans  Ad- 
ministration (DA07528210780,  March 
9,  1984) 

WILSON,  Howard  v.  Department  of  the 
Treasury  (DC07528211449,  March  13, 
1984) 

WISE,  Ruth  v.  U.S.  Postal  Service 
(PH03538310637,  March  9,  1984) 

WITTMANN,  Harold  v.  U.S.  Postal 
Service  (AT07528210813,  March  9, 
1984) 

WYLIE,  Frazier  v.  U.S.  Postal  Service 
(NY07528210546,  March  6,  1984) 

WYNN,  Samuel  A.  v.  Department  of  the 
Navy  (PH07528210010,  March  27, 

1984) 

YSIP,  Raul  v.  U.S.  Postal  Service 
(SF07528210994,  March  1,  1984) 

ZORDAN,  Barbara  v.  Veterans  Admin- 
istration (SF07528211064,  March  28, 
1984) 


ERRATA 

BASARA,  George  J.,  et  al.  v.  Depart- 
ment of  Transportation 
(PH075281F0889,  March  13,  1984) 
McCARTHY,  Marilyn  F.  v.  Department 
of  Housing  and  Urban  Development 
(DE07528310096,  April  16,  1984) 
MILLER,  Daniel  J.,  Jr.  v.  Department 
of  the  Army  (PH075281 10165,  April  9, 
1984) 

ROSENSTIEL,  Janet  v.  Bureau  of  Alco- 
hol, Tobacco  and  Firearms 
(CH035181 10733,  March  27,  1984) 
WATSON,  Rodney  A.  v.  Department  of 
the  Navy  (SF07528310481,  April  6, 
1984) 


EXTENSIONS  OF  TIME 

McDIARMID,  Roy,  et  al.  v.  Department 
of  the  Interior  (HQ12058410001,  March 
29,  1984) 

SOCIAL  SECURITY  ADMINISTRA- 
TION, DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  v.  Jerry 
G.  Brennan,  Administrative  Law 
Judge  (HQ7521820010,  March  14,  1984) 


REMANDS 

EVERETT,  Mart,  et  al.  v.  Department 
of  the  Navy  (AT03518310357,  March  6, 
1984) 

MIGUEL,  Maria  S.  v.  Department  of  the 
Army  (Docket  No.  83-878,  March  8, 
1984) 

OTTAWAY,  Gordon  v.  Department  of 
the  Navy  (AT03518310359,  March  6, 
1984)  (See  EVERETT) 

PARRISH,  Ronny  L.  v.  Department  of 
the  Army  (AT07528211105,  March  19, 
1984) 

SCARBOROUGH,  William  E.  v.  Office 
of  Personnel  Management 
(AT831L8010211ADD,  March  27,  1984) 

WILLIAMS,  Johnie  v.  Department  of 
the  Navy  (AT03518310358,  March  6, 
1984)  (See  EVERETT) 
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NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes.  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 


MAJOR  TOPICS  AND  SCOPE 
NOTES 

T opic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are  lo- 
cated in  Remedies  ( 1 A. 000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which 
the  Board  has  considered  constitutional 
aspects  of  cases  before  it.  Included  are 
claims  pursuant  to  specific  constitutional 
provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as 
the  right  to  privacy.  Constitutional 
claims  relative  to  discrimination  are  in 
Discrimination  (3. 000000). 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  prohibited 
discrimination  pursuant  to  the  Civil 
Service  Reform  Act  of  1978.  Also  includ- 
ed are  cases  relating  to  affirmative  ac- 
tion and  disparate  treatment  of  similarly 
situated  employees.  Questions  of  evi- 
dence, jurisdiction,  practice  and  proce- 
dure, and  remedial  action  in  discrimina- 
tion cases  are  referenced  in  Evidence 
(A. 000000),  Jurisdiction  (6.000000), 
Practice  and  Procedure  (10.000000),  and 
Remedies  ( IA.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard  in 
the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing 
the  Board’s  interpretation  of  such  bur- 
dens are  also  included  here. 

5.000000  Freedom  of  Information,  Pri- 
vacy, and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 


6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service  Reform 
Act  of  1978,  as  well  as  cases  dealing  with 
issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to 
certain  entities,  this  topic  includes  cases 
dealing  with  jurisdictional  questions  par- 
ticularly related  to  such  entities.  Includ- 
ed also  are  Board  cases  dealing  with  its 
enforcement  power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is  cov- 
ered under  Retirement  ( 15 .000000) . 

7.000000  Labor-Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 


vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 


8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9.000000  Performance-Related  Ac- 
tions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof  under 
Chapter  43,  where  performance  apprais- 
al systems  have  been  implemented.  Also 
included  are  cases  dealing  with  perform- 
ance appraisal  actions  under  Chapter  75, 
where  Chapter  43  appraisal  systems 
have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

11.000000  Prohibited  Personnel 
Practices 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 

This  topic  is  limited  to  cases  in  which  the 
Board  has  interpreted  these  provisions 
and  related  matters. 
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12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 


ing with  the  remedial  powers  of  the 
Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 


the  Board  are  in  Practice  and  Procedure 
(10.000000). 

17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 
are  cases  involving  fitness-for-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS* 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110  Removal 

COMISKY,  John  H.  v.  Office  of  Personnel  Management 
(NY07528210493,  March  19,  1984);  LIZUT,  Otto  H.  v. 
Department  of  the  Army  (PH07528 110266,  March  20,  1984); 
CLARK,  Julia  G.  v.  Department  of  the  Navy 
(AT07528210463,  March  27,  1984);  RODRIGUEZ- 
VILLAFANE,  Julio  v.  Department  of  the  Air  Force 
(DC04328310381,  March  27,  1984);  PFAEHLER,  Phoebe  v. 
Department  of  Health  and  Human  Services, 
(DC07528210009,  March  28,  1984). 

1.111  Involuntary  Resignation  or  Retirement 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 
(SF075281 10978,  March  1,  1984);  SHIELDS,  Roy  A.  v.  U.S. 
Postal  Service  (CH07528310257,  March  1,  1984); 
GONZALEZ,  Aurora  L.  v.  Department  of  Transportation 
(DA03518010302,  March  6,  1984);  GRIESSENAUER, 
Richard  v.  Department  of  Energy  (SE07528210236,  March 
28,  1984). 

1.120  Suspension  for  More  Than  14  Days 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 
(SF075281 10978,  March  1,  1984). 

1.121  Enforced  Leave 
1.130  Reduction  in  Grade 


LIGHTSEY,  Judith  H.  v.  Equal  Employment  Opportunity 
Commission  (AT07528210130,  March  9,  1984). 

1.131  Involuntary  Demotion 

1.140  Reduction  in  Pay 


WARREN,  Roger,  et  al.  v.  Department  of  Transportation 
(SE07528210135,  March  1,  1984). 

1.150  Furlough  of  30  days  or  less 
1.160  Adverse  Action  by  Office  of  Personnel 
Management 


1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  less  than  14  days 
1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 


1.300  Substantive  Charges 
1.310  Attendance  Related 

HAWKINS,  David  E.  v.  U.S.  Postal  Service  (AT07528111226, 
March  27,  1984). 


' Editor’s  Note:  With  this  issue,  we  will  begin  listing  the  decisions  for  the  month  under  appropriate  key  numbers;  incorporating  the  decisions  into  the  key  number  listing 
will  enable  researchers  to  locate  cases  on  a particular  topic  more  quickly. 


1.311  Absence  Without  Leave 

HAWKINS,  David  E.  v.  U.S.  Postal  Service  (AT075281 11226, 
March  27,  1984). 

1.312  Abuse  of  Leave 

1.313  Tardiness 

HAWKINS,  David  E v.  U.S.  Postal  Service  (AT075281 11226, 
March  27,  1984). 

1.314  Efficiency  of  the  Service — Attendance 

1.315  Unlawful  Labor  Strikes 

1.3151  Air  Traffic  Controllers — 1981  PATCO  Strike 

1.3152  Other  Strikes  (Non-1981  ATC) 

1.320  Alcohol  and  Drug  Related 

1.321  On-Duty  Conduct 

1.322  Off-Duty  Conduct 

1.323  Efficiency  of  the  Service — Alcohol  and  Drug 

Related 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1.3313  Acquittal 

1.332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1.3322  Criminal  Conviction 

1.3323  Acquittal 

MARTINEZ,  Reinaldo  v.  Department  of  Justice 
(DA07528310377,  March  19,  1984). 

1.340  Dishonest  Work-Related  Conduct 

PERDUE,  Selmar  v.  Veterans  Administration 
(CH07528210126,  March  19,  1984). 


1.341 

Bribery 

1.342 

Embezzlement 

1.343 

Falsification 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

BRIDGEMAN,  Donald  E.  v.  Department  of  Housing  and 
Urban  Development  (DC07528310119,  March  19,  1984). 

1.3433  Time  and  Work  Records 

1.344  Fraud 

1.345  Misappropriation  and/or  Misuse  of  Government 
Property 

PERDUE,  Selmar  v.  Veterans  Administration 
(CH07528210126,  March  19,  1984);  TALLIS,  Benjamin  D.  v. 
Department  of  the  Navy  (DC07528210621,  March  22,  1984). 

1.346  Malfeasance  in  Office 

1.350  Prohibited  Political  Activity 

1.360  Other  Work-Related  Charges 

CLARK,  Julia  G.  v.  Department  of  the  Navy  (AT07528210463, 
March  27,  1984). 

1.361  Abuse  of  Authority 

1.3611  Sexual  Harassment 


1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 

MITCHUM,  Bobby  H.  v.  Tennessee  Valley  Authority 
(AT07528210516,  March  22,  1984). 

1.3631  Refusal  to  Accept  Reassignment 

COMISKY,  John  H.  v.  Office  of  Personnel  Management 
(NY07528210493,  March  19,  1984). 

1.364  Gross  Waste 

1.365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

1.3661  Abusive  Language 

1.367  Violence 

CLARK,  Julia  G.  v.  Department  of  the  Navy  (AT07528210463, 
March  27,  1984). 

1.368  Unauthorized  Activities 

FIELDS,  Robert  F.  v.  Veterans  Administration 
(PH07528210289,  March  13,  1984);  OTT,  Thomas  E.  v. 
Department  of  the  Army  (CH075281 10392),  March  19,  1984); 
PFAEHLER,  Phoebe  v.  Department  of  Health  and  Human 
Services,  March  28,  1984). 

1.369  “Failure  to”  Charges 

OTT,  Thomas  E.  v.  Department  of  the  Army  (CH075281 10392, 
March  19,  1984). 

1.370  Charges  Related  to  Off-Duty  Conduct 

1.371  Efficiency  of  the  Service 

1.3711  Nexus 

MARTINEZ,  Reinaldo  v.  Department  of  Justice 
(DA07528310377,  March  19,  1984). 

1.380  Classification  and  Qualifications  Requirements 

BRIDGEMAN,  Donald  E.  v.  Department  of  Housing  and 
Urban  Development  (DC07528310119,  March  19,  1984). 

1.390  Performance-Related 

PIERCE,  Carter  B.  v.  Deprtment  of  the  Air  Force 

(SF075281 10978,  March  1,  1984);  PERDUE,  Selmar  v. 
Veterans  Administration  (CH07528210126,  March  19,  1984). 

1.400  Board  Consideration  of  Penalties 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 
(SF075281 10978,  March  1,  1984);  RILEY,  Timothv  R v. 
Department  of  Agriculture  (SF075281 11049,  March  13,  1984); 
ARAUJO,  Shirley  v.  Department  of  the  Army 
(SF07528111007,  March  22,  1984);  MITCHUM,  Bobby  H.  v. 
Tennessee  Valley  Authority  (AT07528210516,  March  22, 
1984);  TALLIS,  Benjamin  D.  v.  Department  of  the  Navy 
(DC07528210621,  March  22,  1984);  HAWKINS,  David  E.  v. 
U.S.  Postal  Service  (AT07528111226,  March  27,  1984); 
PFAEHLER,  Phoebe  v.  Department  of  Health  and  Human 
Services  (DC07528210009,  March  28,  1984). 
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1.410 


Mitigation  of  Penalty 


2.000000  Constitutionality 


OTT,  Thomas  E.  v.  Department  of  the  Army  (CH07528110392, 
March  19,  1984);  PERDUE,  Selmar  v.  Veterans 
Administration  (CH07528210126,  March  19,  1984); 
MITCHUM,  Bobby  H.  v.  Tennessee  Valley  Authority 
(AT07528210516,  March  22,  1984);  TALLIS,  Benjamin  D.  v. 
Department  of  the  Navy  (DC07528210621,  March  22,  1984); 
SPATES,  Joe  L.  v.  Department  of  the  Army 
(DC07528211191,  March  23,  1984);  HAWKINS,  David  E.  v. 
U.S.  Postal  Service  (AT075281 11226,  March  27,  1984); 
PFAEHLER,  Phoebe  v.  Department  of  Health  and  Human 
Services  (DC07528210009,  March  28,  1984). 

1.420  Prior  Disciplinary  Record 

FIELDS,  Robert  F.  v.  Veterans  Administration 
(PH07528210289,  March  13,  1984);  OTT,  Thomas  E.  v. 
Department  of  the  Army  (CH07528110392,  March  19,  1984); 
SPATES,  Joe  L.  v.  Department  of  the  Army 
(DC07528211191,  March  23,  1984);  HAWKINS,  David  E.  v. 
U.S.  Postal  Service  (AT07528111226,  March  27,  1984). 

1.430  Disparate  Treatment  of  Similarly  Situated 

Employees 

FURLICH,  Richard  J.  v.  Equal  Employment  Opportunity 
Commission  (CH07528210124,  March  19,  1984). 

1.500  Procedural  Rights  In  Adverse  Actions 

1.510  Notice 

1.511  Crime  Provision 

1.512  Emergency  Suspension  During  Notice  Period 

1.513  Reasons 

1.520  Reply 

1.521  Written  Reply 

1.522  Oral  Reply 

1.530  Review  of  Materials  on  Which  Action  Based 

1.540  Right  to  Representation 

1.550  Proposing  and  Deciding  Official 

1.560  Appeal  to  Merit  Systems  Protection  Board 

1.561  Burden  of  Proof 

1.562  Efficiency  of  the  Service — Generally 

RILEY,  Timothy  R.  v.  Department  of  Agriculture 
(SF075281 11049,  March  13,  1984). 

1.570  Decision 

1.600  Defenses 

CLARK,  Julia  G.  v.  Department  of  the  Navy  (AT07528210463, 
March  27,  1984). 

1.610  Stale  Charges 

1.620  Mental  Condition 

1.630  Animus 

1.640  Coercion 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 
(SF075281 10978,  March  1,  1984);  GRIESSENAUER, 

Richard  v.  Department  of  Energy  (SE07528210236,  March 
28,  1984). 

1.650  Affirmative  Defenses 


2.100  Due  Process 


2.110 

Liberty  Rights  or  Interest 

2.120 

Property  Rights  or  Interest 

2.130 

Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 

2.210 

Self-Incrimination 

2.220 

Right  to  Counsel 

2.230 

Double  Jeopardy 

2.240 

Search  and  Seizure 

CLARK, 

Julia  G.  v.  Department  of  the  Navy  (AT07528210463, 

March  27,  1984). 

2.300  First  Amendment  Freedoms 

2.310 

Freedom  of  Speech 

2.311 

Relation  to  Efficiency  of  the  Service 

2.3111 

Defamation 

2.312 

Balancing  Test 

2.313 

Mixed  Motive 

2.320 

Freedom  of  Religion 

2.321 

Relation  to  Efficiency  of  the  Service 

2.3211 

Free  Exercise 

2.3212 

Establishment 

2.400  Right  To  Privacy 
3.000000  Discrimination 
3. 100  Prohibited  Discrimination 

3.110 

Age  Discrimination 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 
U.S.C.  631,  633a 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

3.131 

Handicapping  Condition 

3.1311 

Physical  Disability 

3.1312 

Mental  Disability 

3.1313 

Alcoholism  and  Drug  Abuse 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321 

Reasonable  Accommodation 

3.13211 

Undue  Hardship 

3.1322 

Rehabilitation 

3.133 

Qualified  Handicapped  Employee 

3.140 

Sex  Discrimination 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

3.144 

Sexual  Harassment 

3.150 

Religious  Discrimination 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 
Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated 
Employees 

FURLICH,  Richard  J.  v.  Equal  Employment  Opportunity 
Commission  (CH07528210124,  March  19,  1984). 
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3.300  Affirmative  Action 


4.200  Burdens  of  Proof 


3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burdens  of  Proof 
3.410  Prima  Facie  Case 

WHITEHEAD,  Brenda  v.  Department  of  the  Navy 
(DC531D8210633,  March  13,  1984). 

3.420  Legitimate  Non-discriminatory  Reason 

3.430  Pretext 

4.000000  Evidence 
4.100  Admissibility 

4.110  Prehearing  Evidence 

4.111  Admissions 


FIELDS,  Robert  F.  v.  Veterans  Administration 
(PH07528210289,  March  13,  1984). 


4.112 

Affidavits 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

4.1132 

Interrogatories 

4.1133 

Documents 

4.114 

Best  Evidence 

4.115 

Polygraphs 

4.116 

Handwriting 

4.120 

Testimony 

4.121 

Relevancy 

4.122 

Materiality 

WILSON,  Paul  A.  v.  Office  of  Personnel  Management 
(PH831L8310100,  March  19,  1984). 

4.123  Privileged  Matters 

4.124  Hearsay 

FURLICH,  Richard  J.  v.  Equal  Employment  Opportunity 
Commission  (CH07528210124,  March  19,  1984). 

4.125  Credibility 

SALYERS,  James  v.  Department  of  the  Air  Force 
(SE07528310206,  March  9,  1984). 

4.126  Perjury 

4.127  Probative  Value 

FIELDS,  Robert  F.  v.  Veterans  Administration 
(PH07528210289,  March  13,  1984). 

4.128  Circumstantial  Evidence 

4.129  Opinion 

4.130  Official  Notice 

4.131  Facts 

4.132  Documents 

4.140  Evidence  of  Prior  Disciplinary  Actions 

4.150  Stipulations 


4.210  Preponderance  of  the  Evidence 

4.211  Agency  Burden 

COMISKY,  John  H.  v.  Office  of  Personnel  Management 
(NY07528210493,  March  19,  1984);  PERDUE,  Selmar  v.  Vet- 
erans Administration  (CH07528210126,  March  19,  1984). 

4.212  Appellant’s  Burden 

WOOD,  Kenneth  v.  Department  of  the  Treasury 
(AT07528211098,  March  1,  1984). 

4.220  Substantial  Evidence 

4.230  Arbitrary,  Capricious,  or  Abuse  of  Discretion 

4.240  Reasonable  Grounds  to  Believe 

4.250  Burden  of  Persuasion 

4.260  Burden  of  Going  Forward 

4.300  Harmful  Error 

4.310  Agency  Procedures 

WOOD,  Kenneth  v.  Department  of  the  Treasury 
(AT07528211098,  March  1,  1984);  GONZALEZ,  Aurora  L.  v. 
Department  of  Transportation  (DA03518010302,  March  6, 
1984);  KEEFE,  Joyce  E.  v.  Office  of  Personnel  Management 
(BN08318210153,  March  6,  1984);  MILLER,  Daniel  J.  v.  De- 
partment of  the  Army  (PH075281 10165,  March  13,  1984); 
WRIGHT,  Carver  v.  Department  of  Commerce 
(CH035181 10085,  March  16,  1984);  COMISKY,  John  H.  v.  Of- 
fice of  Personnel  Management  (NY075282 10493,  March  19, 
1984);  ARAUJO,  Shirley  v.  Department  of  the  Army 
(SF075281 11007,  March  22,  1984);  VICKERS,  Wanda  L.  v. 
Department  of  Labor  (PH03518210294,  March  22,  1984); 
ERIKSEN,  Conrad  D.  v.  Department  of  Energy 
(DE03518210015,  March  26,  1984);  GRIESSENAUER, 
Richard  v.  Department  of  Energy  (SE07528210236,  March 
28,  1984);  WEST,  Leroy  H.  v.  Department  of  Housing  and 
Urban  Development  (DC07528310863,  March  28,  1984). 

4.320  Presiding  Officials  Rulings 

WARREN,  Roger,  et  al.  v.  Department  of  Transportation 
(SE07528210135,  March  1,  1984);  FIELDS,  Robert  F.  v.  Vet- 
erans Administration  (PH07528210289,  March  13,  1984); 
LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984);  RILEY,  Timothy  R.  v. 
Department  of  Agriculture  (SF075281 11049,  March  13,  1984); 
ARAUJO,  Shirley  v.  Department  of  the  Army 
(SF075281 11007,  March  22,  1984);  GRIESSENAUER, 
Richard  v.  Department  of  Energy  (SE07528210236,  March 
28,1984). 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  Act 

5.200  Freedom  of  Information  Act 

5.210  Exemptions 

5.211  Internal  Personnel  Rules  and  Practices 

5.212  Statutory  Exemptions 

5.213  Inter-and  Intra-Agency  Memoranda  and  Letters 

5.214  Personnel  and  Medical  Files 
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5.300  Privacy  Act 

5.310  Form  of  Request 

5.320  Denial  of  Access 

5.321  Appeals  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 


6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6. 127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decision 

USOVA,  George  M.  v.  Department  of  Education 
(DC03518210614,  March  19,  1984). 

6.200  Particular  Parties 

LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984);  RODRIGUEZ- 
VILLAFANE,  Julio  v.  Department  of  the  Air  Force 
(DC04328310381,  March  27,  1984). 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 


HARRINGTON,  Harold  J.  v.  Department  of  the  Army 
(PH34438210171,  March  1,  1984);  GONZALEZ,  Aurora  L.  v. 
Department  of  Transportation  (DA03518010302,  March  6, 
1984);  LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984);  BRIDGEMAN,  Donald  E. 
v.  Department  of  Housing  and  Urban  Development 
(DC07528310119,  March  19,  1984);  BINGHAM,  Theodora  D. 
v.  Department  of  Health  and  Human  Services 
(AT03518210695,  March  28,  1984). 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6. 124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

SCHRANK,  Peter  F.  v.  U.S.  Postal  Service  (PH07528310569, 
March  27,  1984). 

6.1243  Special  Panel 

6.125  Non- Appealable  Actions 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 

(SF075281 10978,  March  1,  1984);  WARREN,  Roger,  et  al.  v. 
Department  of  Transportation  (SE07528210135,  March  1, 
1984);  LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984);  USOVA,  George  M.  v.  De- 
partment of  Education  (DC03518210614,  March  19,  1984). 

6.1251  Position  Classification 

6. 1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

RILEY,  Timothy  R.  v.  Department  of  Agriculture 
(SF07528111049,  March  13,  1984). 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

SOTAK,  Charles  J.  v.  Department  of  Housing  and  Urban  De- 
velopment (SF03518311040,  March  1,  1984);  LIGHTSEY,  Ju- 
dith H.  v.  Equal  Employment  Opportunity  Commission 
(AT07528210130,  March  9,  1984);  MELLO,  David  G.  v.  De- 
partment of  Energy  (DC03518210297,  March  19,  1984). 


LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984). 

6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

6.400  Office  of  Personnel  Management 

HARRINGTON,  Harold  J.  v.  Department  of  the  Army 
(PH34438210171,  March  1,  1984). 

6.410  Intervention 

Warren,  Roger,  et  al.  v.  Department  of  Transportation 
(SE07528210135,  March  1,  1984). 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

LABADIE,  Mark  F.  v.  U.S.  Postal  Service  (AT075281 10390, 
March  13,  1984);  WRIGHT,  Carver  v.  Department  of  Com- 
merce (CH03518110085,  March  16,  1984). 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 

6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  act  of  1978 
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7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

SOTAK,  Charles  J.  v.  Department  of  Housing  and  Urban  De- 
velopment (SF0351831 1040,  March  1,  1984);  WOOD,  Kenneth 
v.  Department  of  the  Treasury  (AT07528211098,  March  1, 
1984). 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

USOVA,  George  M.  v.  Department  of  Education 
(DC03518210614,  March  19,  1984). 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

USOVA,  George  M.  v.  Department  of  Education 
(DC03518210614,  March  19,  1984). 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor  Or- 

ganization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  fcmployee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 


7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Service  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  any  Provision  of  Title  5, 

Chapter  71 

7.400  Collective  Bargaining  Agreements 

SOTAK,  Charles  J.  v.  Department  of  Housing  and  Urban  De- 
velopment (SF03518311040,  March  1,  1984). 

7.410  Enforcement  of  Provisions 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judges 

8.110  Original  Jurisdiction  Action 

8.111  Removal 

8.112  Suspension 

8.113  Reduction  in  Grade 

8.114  Reduction  in  Pay 

8.115  Furlough  of  30  days  or  less 

8.120  Good  Cause 

8.121  Conduct  and  Demeanor/Judicial  Temperament 

8.122  Bias 

8.200  Particular  Federal  Entities 

8.210  United  States  Postal  Service 

LABADIE,  Mark  F.  v.  U.S.  Postal  Service  (AT075281 10390, 
March  13,  1984). 

8.211  Preference  Eligibles 

8.212  90  Day  Probationary  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non- Appropriated  Fund  Activities 

8.270  Government  Corporations 

LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984). 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 
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8.291 

PATCO  Strike  of  1981 

8.3211 

Determining  Completion  of  Probation 

8.2911 

Elements 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 

8.29111 

Occurrence  of  Strike — Proof 

Status  Discrimination 

8.291111 

Official  Notice 

8.3213 

Allegations  of  Handicap  Discrimination 

8.291112 

Other  Proof 

8.3214 

Allegations  of  Race  Discrimination 

8.29112 

Lawfulness  of  Strike 

8.3215 

Allegations  of  Religious  Discrimination 

8.29113 

Participation  in  Strike — Proof 

8.3216 

Allegations  of  Sex  Discrimination 

8.291131 

Prima  Facie  Case 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

JOHNSTONE,  Robert  F.  v.  Department  of  Transportation 

8.3219 

Partisan  Politics 

(DC075281F1000,  March  6,  1984). 

8.322 

Pre-Appointment  Reasons 

8.291132 

Additional  Proof 

HARRINGTON,  Harold  J.  v.  Department  of  the  Army 

8.2912 

Procedural  Rights 

(PH34438210171,  March  1,  1984) 

8.29121 

Notice 

8.29122 

Response 

8.3221 

Procedures 

8.29123 

Suspension  During  Notice  Period 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.29124 

Pre-Termination  Hearing 

8.324 

Resignations  During  Probationary  Period 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.330 

Excepted  Service 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

RODRIGUEZ-VILLAFANE,  Julio  v.  Department  of  the  Air 

8.291253 

Summary  Judgment 

Force  (DC04328310381,  March  27,  1984). 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.331 

One  Year  of  Current  Continuous  Service 

8.291311 

Command  Influence 

8.332 

Pre-appointment  Reasons 

8.291312 

Crime  Provision  Invocation 

8.333 

Same  or  Similar  Positions 

8.291313 

Other  Error 

8.334 

Handicapped  Appointments 

JOHNSTONE,  Robert  F.  v.  Department  of  Transportation 
(DC075281F1000,  March  6,  1984). 

8.29132  Coercion 


8.340 


Preference  Eligible  Employees 


LABADIE,  Mark  F.  v.  U.S.  Postal  Service  (AT075281 10390, 
March  13,  1984) 


8.341  Veterans 

JOHNSTONE,  Robert  F.  v.  Department  of  Transportation  8.3411  Veterans  Readjustment  Employees 

(DC075281F1000,  March  6,  1984). 


8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  the  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

MILLER,  Daniel  J.  v.  Department  of  the  Army 
(PH07528110165,  March  13,  1984). 

8.350  Confidential  Employees 

8.360  Overseas  Personnel 

RODRIGUEZ-VILLAFANE,  Julio  v.  Department  of  the  Air 
Force  (DC04328310381,  March  27,  1984). 

8.370  Employees  of  District  of  Columbia 

DANIEL,  Jerome  L.  v.  District  of  Columbia  Government 
(DC03518110462ADD,  March  19,  1984). 


LUCARELLI,  Craig  R.  v.  Department  of  Transportation 
(AT315H8310845,  March  28,  1984). 

8.300  Special  Situations 

8.310  Applicants 

8.320  Probationary  Employees 


8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

COLTIN,  Warren  v.  Department  of  the  Navy 
(SF315H8310761,  March  9,  1984);  LIGHTSEY,  Judith  H.  v. 
Equal  Employment  Opportunity  Commission 
(AT07528210130,  March  9,  1984). 


8.321  Post-Appointment  Reasons 

8.3211  Determining  Completion  of  Probation 

COLTIN,  Warren  v.  Department  of  the  Navy 
(SF315H8310761,  March  9,  1984);  LUCARELLI,  Craig  R.  v. 
Department  of  Transportation  (AT315H8310845,  March  28, 
1984). 


8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410  Military  Duty 

8.420  Employment  Related  Injuries 

8.421  Fully  Recovered  Employee 

8.4211  Within  One  Year 

8.4212  After  One  Year 

8.422  Partially  Recovered  Employee 
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8.4221 

Within  One  Year 

8.4222 

After  One  Year 

8.423 

Right  to  Restoration 

8.424 

Priority  Consideration 

8.425 

Every  Effort  to  Restore 

8.426 

Notice  of  Rights 

8.500  Senior  Executive  Service 

8.510 

Types  of  Positions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 

8.515 

General  Position 

8.520 

Actions  Within  the  Senior  Executive  Service 

8.521 

Reassignment 

8.522 

Transfer 

8.530 

Appealable  Actions 

8.531 

Removals 

8.5311 

Procedural  Requirements 

8.5312 

Efficiency  of  the  Service 

8.53121 

Nexus 

8.532 

Suspensions  for  more  than  14  Days 

8.5321 

Procedural  Requirements 

8.5322 

Efficiency  of  the  Service 

8.53221 

Nexus 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

8.540 

Performance  Appraisal 

8.550 

Removal  from  Senior  Executive  Service 

8.551 

Hearing 

8.600  Merit  Pay 

8.610 

Transfer  of  Position  to  Merit  Pay  Status 
9.000000  Performance  Related  Actions 
9. 100  Actions  Based  on  Performance 

9.110 

Denial  of  Within-Grade  Increase 

PONG,  Alvin  G.K.  v.  Department  of  Health  and  Human  Serv- 
ices (DC531D8210583,  March  1,  1984). 

9.111  Waiting  Period 

WHITEHEAD,  Brenda  v.  Department  of  the  Navy 
(DC531D8210633,  March  13,  1984). 

9.120  Reduction  in  Grade 

9.130  Removal 

RODRIGUEZ-VILLAFANE,  Julio  v.  Department  of  the  Air 
Force  (DC04328310381,  March  27,  1984). 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

9.210  Establishment  of  Performance  Appraisal  Systems 

HOESL,  Gerald  J.  v.  Department  of  the  Navy  (SF04328310552; 
March  1,  1984). 

9.211  Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of  Per- 

formance Standards 


9.213  Communication  of  Performance  Standards  and  Crit- 

ical Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determinations 

PONG,  Alvin  G.K.  v.  Department  of  Health  and  Human  Serv- 
ices (DC531D82 10583,  March  1,  1984);  WHITEHEAD, 

Brenda  v.  Department  of  the  Navy  (DC531D8210633,  March 
13,  1984). 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable  Perform- 

ance 

9.220  Review  of  Performance  Appraisal  Systems  by  the 
Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions 
Based  on  Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

RODRIGUEZ-VILLAFANE,  Julio  v.  Department  of  the  Air 
Force  (DC04328310381,  March  27,1984). 

9.320  Denial  of  Within-Grade  Increase 

WHITE,  Brenda  A.  v.  Department  of  the  Army 
(DC531D8210681, March  13,  1984);  WHITEHEAD,  Brenda  v. 
Department  of  the  Navy  (DC531D8210633,  March  13,1984). 


9.321 

Notice 

9.3211 

Notice  Period 

9.322 

Written  Decision 

9.323 

Timeliness 

9.324 

Reconsideration  by  Agency 

9.3241 

Written  Decision 

9.3242 

Higher  Level  Employee 

9.32421 

No  Participation  in  Original  Decision 

9.325 

Appeal  Rights 

9.330 

Burden  of  Proof 

HOESL,  Gerald  J.  v.  Department  of  the  Navy  (SF04328310552, 
March  1,  1984). 

9.331  Substantial  Evidence 

PONG,  Alvin  G.K.  v.  Department  of  Health  and  Human  Serv- 
ices (DC531D8210583, March  1,  1984);  WHITEHEAD, 
Brenda  v.  Department  of  the  Navy  (DC531D8210633,  March 
13,  1984). 
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9.332  Preponderance  of  the  Evidence — Chapter  75 

WHITE,  Brenda  A.  v.  Department  of  the  Army 
(DC531D8210681,  March  13,  1984) 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 

SULLIVAN,  Harold  J.  v.  Department  of  the  Navy 
(AT07528010144,  March  19,  1984). 

10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

SHIELDS,  Roy  A.  V.  U.S.  Postal  Service  (CH07528310257, 
March  1,  1984);  SCHRANK,  Peter  F.  v.  U.S.  Postal  Service 
(PH07528310569,  March  27,  1984);  MEYER,  Delores  v.  De- 
partment of  Health  and  Human  Services  (DE03518210189, 
March  28,  1984). 

10.1111  Right  to  Hearing 

SHIELDS,  Roy  A.  v.  U.S.  Postal  Service  (CH07528310257, 
March  1,  1984);  GREGORY,  James  W.  v.  U.S.  Postal  Service 
(NY07528310216,  March  13,  1984);  RILEY,  Timothy  R.  v. 
Department  of  Agriculture  (SF07528111049,  March  13,  1984; 
HANKINS,  Birdel  R.  v.  Tennessee  Valley  Authority 
(AT07528210314,  March  19,  1984);  BINGHAM,  Theodora  D. 
v.  Department  of  Health  and  Human  Services 
(AT03518210695,  March  28,  1984). 

10.1112  Waiver  of  Right  to  Hearing 

GREGORY,  James  W.  v.  U.S.  Postal  Service  (NY07528310216, 
March  13,  1984). 

10.1113  Withdrawal  of  Appeal 

HAZEN,  William  C.  v.  Office  of  Personnel  Management 
(SL831L8210187,  March  19,  1984). 

10.112  Agency  Response 

ERIKSEN,  Conrad  D.  v.  Department  of  Energy 
(DE03518210015,  March  26,  1984). 

10.1121  Agency  Request  for  Appearance  at  Hearing 

GREGORY,  James  W.  v.  U.S.  Postal  Service  (NY07528310216, 
March  13,  1984). 


10.113 

Class  Action 

10.114 

Consolidation  and  Joinder 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

ARAUJO,  Shirley  v.  Department  of  the  Army  (SF07528111007, 
March  22,  1984);  WEST,  Leroy  H.  v.  Department  of  Housing 
and  Urban  Development  (DC07528310863,  March  28,  1984). 


10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

REED,  Kenneth  E.  v.  Office  of  Personnel  Management 
(SL831L8310099,  March  1,  1984). 

10.119  Request  for  Witnesses 

WEST,  Leroy  H.  v.  Department  of  Housing  and  Urban  Devel- 
opment (DC07528310863,  March  28,  1984). 

10.120  Presiding  Official 

10.121  Duties  Powers 

10.1211  Discretion 

10.12111  Dismissals 

HAZEN,  William  C.  v.  Office  of  Personnel  Management 
(SL831L8210187,  March  19,  1984). 

10.12112  Failure  to  Prosecute 

SUTTON,  Shirley  v.  Department  of  the  Interior 
(DA07528410045,  March  28,  1984). 

10.1212  Ruling  on  Motions 

10.12121  Venue 

10.12122  Interlocutory  Appeals 

SOTAK,  Charles  J.  v.  Department  of  Housing  and  Urban  De- 
velopment (SF03518311040,  March  1,  1984). 

10.12123  Continuance  or  Stay 

STRONG,  Pettus  v.  Office  of  Personnel  Management 
(AT831L8310262,  March  19,  1984);  LINK,  Sharon  v.  Depart- 
ment of  the  Navy  (SF07528310170,  March  27,  1984). 

10.1213  Orders  of  Presiding  Officials 

10.12131  Compliance 

10.1214  Decision 

10.12141  Content 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 

10.1215  Hearings 

WARREN,  Roger,  et  al.  v.  Department  of  Transportation 
(SE07528210135,  March  1,  1984);  STRONG,  Pettus  v.  Office 
of  Personnel  Management  (AT831L8310262,  March  19,  1984); 
WILSON,  Paul  A.  v.  Office  of  Personnel  Management 
(PH831L8310100,  March  19,  1984);  LINK,  Sharon  v.  Depart- 
ment of  the  Navy  (SF07528310170,  March  27,  1984); 
SUTTON,  Shirley  v.  Department  of  the  Interior 
(DA07528410045,  March  28,  1984);  WEST,  Leroy  H.  v.  De- 
partment of  Housing  and  Urban  Development 
(DC07528310863,  March  28,  1984). 

10.12151  Postponement 

10.1216  Closing  the  Record 
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10.1217  Service 

10.122  Bias 

SALYERS,  James  v.  Department  of  the  Air  Force 
(SE07528310206;  March  9,  1984);  ERIKSEN,  Conrad  D.  v. 
Department  of  Energy  (DE03518210015,  March  26,  1984). 

10.123  Disqualification 

10.124  Amicus  Briefs 

10.130  Board  Review  of  Initial  Decision 

HOESL,  Gerald  J.  v.  Department  of  the  Navy  (SF04328310552, 
March  1,  1984). 

10.131  Board  Reopening 

10.132  Petition  for  Review 

FURLICH,  Richard  J.  v.  Equal  Employment  Opportunity 
Commission  (CH07528210124,  March  19,  1984); 
COUVILLION,  Wilbert  J.,  Jr.  v.  Department  of  the  Army 
(AT07528210328,  March  28,  1984);  KELLEY,  Paul  R.  v. 
Railroad  Retirement  Board  (CH035181 10627,  March  28, 
1984). 

10.1321  Filing  Requirements 

GOLDEN,  Portia  v.  Department  of  the  Navy  (AT07527990017, 

March  28,  1984). 

10.1322  Criteria 

FISHER,  Barbara  L.  v.  Office  of  Personnel  Management 
(PH831L8210365,  March  1,  1984);  WINKELVOSS,  Delmar 
R.  v.  Office  of  Personnel  Management  (DC831L8310322,' 
March  1,  1984);  WHITE,  Bonnie  v.  Office  of  Personnel  Man- 
agement (DC831L8211380,  March  1,  1984);  DANIEL,  Jerome 
L.  v.  District  of  Columbia  Government  (DC035181 10462, 
March  19,  1984);  GERLACH,  Jean  E.  v.  Federal  Trade  Com- 
mission (DC07528010020,  March  19,  1984);  WILSON,  Paul  A. 
v.  Office  of  Personnel  Management  (PH831L8310100,  March 
19,  1984);  ARAUJO,  Shirley  v.  Department  of  the  Army 
(SF075281 11007,  March  22,  1984);  TALLIS,  Benjamin  D.  v. 
Department  of  the  Navy  (DC07528210621,  March  22,  1984). 


10.133 

Board  Review  Powers 

10.140 

Board  Opinion 

10.141 

Content 

10.142 

Effective  Date 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

GONZALEZ,  Aurora  L.  v.  Department  of  Transportation 
(DA03518010302,  March  6,  1984);  MILLER,  Daniel  J.  v.  De- 
partment of  the  Army  (PH075281 10165,  March  13,  1984); 
DANIEL,  Jerome  L.  v.  District  of  Columbia  Government 
(DC035181 10462,  March  19,  1984);  SULLIVAN,  Harold  J.  v. 
Department  of  the  Navy  (AT07528010144,  March  19,  1984); 
LIZUT,  Otto  H.  v.  Department  of  the  Army 
(PH075281 10266,  March  20,  1984);  COUVILLION,  Wilbert 
J.,  Jr.  v.  Department  of  the  Army  (AT07528210328,  March 
28,  1984);  PFAEHLER,  Phoebe  v.  Department  of  Health  and 
Human  Services  (DC07528210009,  March  28,  1984). 


10.200  Original  Jurisdiction 


10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disci 
nary  Actions 

10.21121 

Answer 

10.21122 

Representation 

10.21123 

Hearing 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.2115 

Board  Decision 

10.2116 

Judicial  Review 

10.212 

Stays 

10.2121 

Initial  Stay — Section  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

10.21232 

Opportunity  for  Comment 

10.212321 

Special  Counsel 

10.212322 

Agency 

10.2124 

Powers  of  the  Board 

10.21241 

Initial  Stay 

10.21242 

Extension  of  Initial  Stay 

10.21243 

Indefinite  Stay 

10.2125 

Board  Decision 

10.2126 

Judicial  Review 

10.213 

Hatch  Act  Procedures 

10.2131 

Filing  of  Letter  of  Charges 

10.2132 

Response  Rights 

10.2133 

Powers  of  Board 

10.2134 

Board  Decision 

10.2135 

Judicial  Review 

10.214 

Intervention 

10.2141 

Office  of  Personnel  Management 

10.2142 

Others 

10.220 

Administrative  Law  Judge  Cases 

10.221 

Filing  of  Complaint 

10.222 

ALJ  Response 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.224 

Presiding  Official 

10.2241 

Administrative  LaW  Judge 

10.2242 

Merit  Systems  Protection  Board 

10.225 

Powers  of  the  Board 

10.226 

Decision 

10.2261 

Recommended  Decision 

10.227 

Judicial  Review 

10.230 

Review  of  Rules  and  Regulations 

10.231 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

WILSON,  Paul  A.  v.  Office  of  Personnel  Management 
(PH831L8310100,  March  19,  1984). 


10.410 

Pro  Se 

10.420 

Attorney 

10.430 

Other  Representation 

10.440 

Conflict  of  Interest 
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10.500  Ex  Parte  Conduct 
10.600  Substitution  of  Parties 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 

10.710  Res  Judicata 

10.720  Estoppel 

10.800  General  Board  Powers 

LABADIE,  Mark  F.  v.  U.S.  Postal  Service  (AT075281 10390, 
March  13,  1984). 

10.810  Waiver  of  Board  Regulations 

SYKES,  Gary  M.  v.  Department  of  Justice  (DC07528210566, 
March  1,  1984);  CADE,  Virginia  v.  Department  of  Commerce 
(DC03518310690,  March  6,  1984);  HOAGLAND,  George  T.  v. 
U.S.  Marine  Corps  (SF07528310955,  March  13,  1984); 
GOREE,  John  E.  v.  U.S.  Postal  Service  (SF07528310038, 
March  19,  1984);  HEMPHILL,  Jacqueline  M.  v.  Department 
of  Health  and  Human  Services  (PH07528210652,  March  22, 
1984);  SHELTON,  Thomas  v.  Department  of  the  Air  Force 
(DE07528310190,  March  22,  1984);  GOLDEN,  Portia  v.  De- 
partment of  the  Navy  (AT07527990017,  March  28,  1984). 

10.811  Untimeliness 

PIERCE,  Carter  B.  v.  Department  of  the  Air  Force 
(SF075281 10978,  March  1,  1984);  SHIELDS,  Roy  A.  v.  U.S. 
Postal  Service  (CH07528310257,  March  1,  1984);  SYKES, 
Gary  M.  v.  Department  of  Justice  (DC07528210566,  March  1, 
1984);  CADE,  Virginia  v.  Department  of  Commerce 
(DC03518310690,  March  6,  1984);  HOAGLAND,  George  T.  v. 
U.S.  Marine  Corps  (SF07528310955,  March  13,  1984); 
GOREE,  John  E.  v.  U.S.  Postal  Service  (SF07528310038, 
March  19,  1984);  HANKINS,  Birdel  R.  v.  Tennessee  Valley 
Authority  (AT07528210314,  March  19,  1984);  TRACHY,  Rob- 
ert L.  v.  Defense  Communications  Agency 
(DC07528210756ADD,  March  20,  1984);  HEMPHILL, 
Jacqueline  M.  v.  Department  of  Health  and  Human  Services 
(PH075282 10652,  March  22,  1984);  SHELTON,  Thomas  v. 
Department  of  the  Air  Force  (DE07528310190,  March  22, 
1984);  VICKERS,  Wanda  L.  v.  Department  of  Labor 
(PH03518210294,  March  22,  1984);  COUVILLION, 
WILBERT  J.,  Jr.  v.  Department  of  the  Army 
(AT07528210328,  March  28,  1984);  GOLDEN,  Portia  v.  De- 
partment of  the  Navy  (AT07527990017,  March  28,  1984); 
MEYER,  Delores  v.  Department  of  Health  and  Human  Serv- 
ices (DE03518210189,  March  28,  1984). 

10.820  Waiver  of  Non-Statutory  Requirements  in  Board 
Orders 

11.000000  Prohibited  Personnel  Practices 

11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  from  Competition 

11.114  Unauthorized  Employment  Preferences 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 


11.121 

Political  Coercion 

11.122 

Political  Reprisals 

11.130 

Prohibited  Discrimination 

11.131 

Age 

11.132 

Race,  Color  and  National  Origin 

11.133 

Handicapping  Condition 

11.134 

Sex 

11.135 

Religion 

11.136 

Marital  Status 

11.137 

Political  Affiliation 

11.140 

Prohibited  Reprisals 

11.141 

For  Exercising  Appeal  Rights 

11.150 

Whistleblowers 

11.151 

Actions  against  Whistleblowers 

11.1511 

Definition  of  Gross  Waste  of  Funds 

11.1512 

Definition  of  Mismanagement 

11.1513 

Definition  of  Abuse  of  Authority 

11.152 

Reprisals  Against  Whistleblowers 

11.160 

Actions  Based  on  Non-Performance  Related  Con- 
duct 

11.161 

Nexus  to  Efficiency  of  the  Service 

11.170 

Actions  in  Violation  of  Merit  Sytems  Principles 

11.171 

Merit  Systems  Principles 

11.172 

Implementation  of  Merit  Systems  Principles 
11.200  Burden  of  Proof 

11.210 

Definition  of  Personnel  Action 

11.220 

Authority  to  Take  Action 

12.000000  Reductions  in  Force 


WRIGHT,  Carver  v.  Department  of  Commerce 
(CH035181 10085,  March  16,  1984). 

12. 100  Actions 

12.110  Assignment 

MELLO,  David  G.  v.  Department  of  Energy  (DC03518210297, 
March  19,  1984);  ERIKSEN,  Conrad  D.  v.  Department  of 
Energy  (DE03518210015,  March  26,  1984);  KELLEY,  Paul 
R.  v.  Railroad  Retirement  Board  (CH035181 10627,  March  28, 
1984);  STREITFELD,  Franklin  H.  v.  Railroad  Retirement 
Board  (CH03518110608,  March  28,  1984). 

12.111  Change  of  Positions  or  Reclassification 

APODACA,  Allen  T.  v.  Department  of  Education 
(SE03518210060,  March  1,  1984);  STECHLER,  Bernard  v. 
Department  of  Energy  (NY03518210062,  March  13,  1984). 


12.112 

Grade  Retention 

12.113 

Pay  Retention 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

12.116 

Best  Offer 

12.120 

Furlough 

12.130 

Separation 

GONZALEZ,  Aurora  L.  v.  Department  of  Transportation 
(DA03518010302;  March  6,  1984);  LUTHER,  Robert  S.  v. 
Tennessee  Valley  Authority  (AT03518211170,  March  13, 
1984);  TUGGLE,  Belinda  A.  v.  Consumer  Product  Safety 
Commission  (DC03518210356,  March  19,  1984);  USOVA, 
George  M.  v.  Department  of  Education  (DC03518210614, 
March  19,  1984);  VICKERS,  Wanda  L.  v.  Department  of  La- 
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bor  (PH03518210294,  March  22,  1984);  ERIKSEN,  Conrad  D. 
v.  Department  of  Energy  (DE03518210015,  March  26,  1984); 
BINGHAM,  Theodora  D.  v.  Department  of  Health  and  Hu- 
man Services  (AT03518210695,  March  28,  1984);  BURNER, 
Wallace  K.  v.  Tennessee  Valley  Authority  (AT03518210297, 
March  28,  1984);  STREITFELD,  Franklin  H.  v.  Railroad  Re- 
tirement Board  (CH035181 10608,  March  28,  1984). 

12.200  Retention  Standing 

12.210  Competitive  Area 

SMITH,  Estrelita  V.  v.  Department  of  Commerce 
(AT03518210852,  March  1,  1984);  TUGGLE,  Belinda  A.  v. 
Consumer  Product  Safety  Commission  (DC03518210356, 
March  19,  1984). 

12.220  Competitive  Level 

APODACA,  Allen  T.  v.  Department  of  Education 
(SE03518210060,  March  1,  1984);  BURNER,  Wallace  K.  v. 
Tennessee  Valley  Authority  (AT03518210297,  March  28, 
1984). 

12.230  Retention  Register 

12.231  Tenure  of  Employment 

12.232  Veterans  Preference 

12.233  Performance  Ratings 

12.300  Transfer  of  Functions 

SMITH,  Estrelita  V.  v.  Department  of  Commerce 
(AT03518210352,  March  1,  1984). 

12.310  Transfer  of  Employees 

SMITH,  Estrelita  V.  v.  Department  of  Commerce 
(AT03518210352,  March  1,  1984). 

12.400  Procedural  Rights  and  Requirements 

SMITH,  Estrelita  V.  v.  Department  of  Commerce 
(AT03518210352,  March  1,  1984);  GONZALEZ,  Aurora  L.  v. 
Department  of  Transportation  (DA03518010302,  March  6, 
1984;  VICKERS,  Wanda  L.  v.  Department  of  Labor 
(PH03518210294,  March  22,  1984);  ERIKSEN,  Conrad  D.  v. 
Department  of  Energy  (DE03518210015,  March  26,  1984). 

12.410  Notice 

12.411  General 

12.412  Specific 

12.420  Appeals 

LUTHER,  Robert  S.  v.  Tennessee  Valley  Authority 
(AT03518211170,  March  13,  1984);  WRIGHT,  Carver  v.  De- 
partment of  Commerce  (CH035181 10085,  March  16,  1984); 
MELLO,  David  G.  v.  Department  of  Energy 
(DC03518210297,  March  19,  1984);  KELLEY,  Paul  R.  v. 
Railroad  Retirement  Board  (CH035181 10627,  March  28, 
1984);  STREITFELD,  Franklin  H.  v.  Railroad  Retirement 
Board  (CH035181 10608,  March  28,  1984). 

12.421  Burden  of  Proof 

APODACA,  Allen  T.  v.  Department  of  Education 
(SE03518210060,  March  1,  1984);  STECHLER,  Bernard  v. 
Department  of  Energy  (NY03518210062,  March  13,  1984); 


TUGGLE,  Belinda  A.  v.  Consumer  Product  Safety  Commis- 
sion (DC03518210356,  March  19,  1984);  VICKERS,  Wanda  L. 
v.  Department  of  Labor  (PH03518210294,  March  22,  1984). 

12.422  Premature  Reduction  in  Force  Appeal 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

12.500  Justification 

12.510  Lack  of  Work 

12.511  Contracting  Out 

KELLEY,  Paul  R.  v.  Railroad  Retirement  Board 
(CH03518110627,  March  28,  1984);  STREITFELD,  Frank- 
lin H.  v.  Railroad  Retirement  Board  (CH035181 10608, 

March  28,  1984). 

12.520  Shortage  of  Funds 

12.530  Reorganization 

APODACA,  Allen  T.  v.  Department  of  Education 
(SE03518210060,  March  1,  1984);  STECHLER,  Bernard  v. 
Department  of  Energy  (NY03518210062,  March  13,  1984). 

12.531  Invalid  Reorganization  . 

12.540  Reclassification 

APODACA,  Allen  T.  v.  Department  of  Education 
(SE03518210060,  March  1,  1984);  STECHLER,  Bernard  v. 
Department  of  Energy  (NY03518210062,  March  13,  1984). 

12.540  Reclassification 

12.550  Exercise  of  Reemployment  or  Restoration  Rights 

12.560  Challenges  to  Bona  Fides 

12.561  Personal  Reasons 

12.562  Job  Conditions 

13.000000  Regulation  Review 

13.100  Office  of  Personnel  Management 
Rules  and  Regulations 

13.110  Facial  Invalidity 

13.120  Agency  Implementation 

14.000000  Remedies 

LIZUT,  Otto  H.  v.  Department  of  the  Army  (PH07528110266, 
March  20,  1984). 

14.100  Reinstatement 

WRIGHT,  Carver  v.  Department  of  Commerce 
(CH03518110085,  March  16,  1984). 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 
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14.500  Attorney  Fees 


DANIEL,  Jerome,  L.  v.  District  of  Columbia  Government 
(DC035181 10462,  March  19,  1984);  JARAMILLO,  Toribio  W. 
v.  U.S.  Postal  Service  (DA07528310065ADD,  March  22, 
1984). 

14.510  Statutory  Authorization 

REECE,  Roseanne  v.  Office  of  Personnel  Management 
(SF831L8110880,  March  9,  1984). 

14.520  Interest  of  Justice 

GERLACH,  Jean  E.  v.  Federal  Trade  Commission 
(DC07528010020,  March  19,  1984);  JARAMILLO,  Toribio  W. 
v.  U.S.  Postal  Service  (DA07528310065ADD,  March  22, 
1984). 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

14.526  Employee-Initiated  Claims 

REECE,  Roseanne  v.  Office  of  Personnel  Management 
(SF831L8110880,  March  9,  1984). 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

DANIEL,  Jerome,  L.  v.  District  of  Columbia  Government 
(DC035181 10462,  March  19,  1984). 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  of  Fees 

GERLACH,  Jean  E.  v.  Federal  Trade  Commission 
(DC07528010020,  March  19,  1984). 

14.560  Timeliness  of  Fee  Motion 

GERLACH,  Jean  E.  v.  Federal  Trade  Commission 
(DC07528010020,  March  19,  1984);  TRACHY,  Robert  L.  v. 
Defense  Communications  Agency  (DC07528210756ADD, 
March  20,  1984). 

14.570  Filing  Requirements 

14.600  Settlement 
14.700  Mitigation  of  Penalty 

SPATES,  Joe  L.  v.  Department  of  the  Army  (DC07528211191, 
March  23,  1984). 

15.000000  Retirement 
15.100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction-in-Force,  Transfer  of 

Function 


ERIKSEN,  Conrad  D.  v.  Department  of  Energy 
(DE03518210015,  March  26,  1984). 

15.120  Credit  for  Service 

BROWN,  Traver  J.  v.  Office  of  Personnel  Management 
(NY08318210639,  March  6,  1984);  LLOYD,  Richard  L.  v.  Of- 
fice of  Personnel  Management  (SE08318310114,  March  9, 
1984);  DARGEL,  Norman  R.  v.  Office  of  Personnel  Manage- 
ment (AT08318310256,  March  19,  1984). 

15.121  Law  Enforcement  Officers  and  Firefighters 

BROWN,  Traver  J.  v.  Office  of  Personnel  Management 
(NY08318210639,  March  6,  1984). 

15.122  Covered  Position 

15.130  Disability  Retirement 

REED,  Kenneth  E.  v.  Office  of  Personnel  Management 
(SL831L8310099,  March  1,  1984);  KEEFE,  Joyce  E.  v.  Office 
of  Personnel  Management  (BN08318210153,  March  6,  1984); 
RYAN,  Harry  B.  v.  Office  of  Personnel  Management 
(DC831L8310608;  March  13,  1984). 

15.131  On  Application  of  Employee 

WHITE,  Bonnie  v.  Office  of  Personnel  Management 
(DC831L8211380,  March  1,  1984);  KEEFE,  Joyce  E.  v.  Of- 
fice of  Personnel  Management  (BN08318210153,  March  6, 
1984);  WINKELVOSS,  Delmar  R.  v.  Office  of  Personnel 
Management  (DC831L8310322,  March  1,  1984). 

15.1311  Appeal  to  Merit  Systems  Protection  Board 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

FISHER,  Barbara  L.  v.  Office  of  Personnel  Management 
(PH831L8210365,  March  1,  1984);  RIECH,  Alvin  E.  v.  Office 
of  Personnel  Management  (DC831L8310654,  March  13,  1984); 
BROWN,  Enoch,  Jr.  v.  Office  of  Personnel  Management 
(NY831L8310098,  March  27,  1984);  WEED,  Michael  L.  v.  Of- 
fice of  Personnel  Management  (DA831L8310375,  March  28, 
1984). 

15.13113  Parties 

15.132  On  Application  of  Agency 

LIZUT,  Otto  H.  v.  Department  of  the  Army  (PH075281 10266, 
March  20,  1984). 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

WILSON,  Paul  A.  v.  Office  of  Personnel  Management 
(PH831L8310100,  March  19,  1984). 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 

WILSON,  Paul  A.  v.  Office  of  Personnel  Management 
(PH831L8310100,  March  19,  1984;  BROWN,  Enoch,  Jr.  v. 
Office  of  Personnel  Management  (NY831L8310098,  March  27, 

1984). 
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Determination  of  Annuities 


15.1331  Type  of  Evidence 

FISHER,  Barbara  L.  v.  Office  of  Personnel  Management 
(PH831L8210365,  March  1,  1984);  WHITE,  Bonnie  v.  Office 
of  Personnel  Management  (DC831L8211380,  March  1,  1984); 
WINKELVOSS,  Delmar  R.  v.  Office  of  Personnel 
Management  (DC831L83 10322,  March  1,  1984);  WILSON, 
Paul  A.  v.  Office  of  Personnel  Management  (PH831L8310100, 
March  19,  1984);  WEED,  Michael  L v.  Office  of  Personnel 
Management  (DA831L8310375,  March  28,  1984). 

15.134  Impact  on  Performance,  Attendance  and  Conduct 

RYAN,  Harry  B.  v.  Offiice  of  Personnel  Management 
(DC831L8310608,  March  13,  1984);  WEED,  Michael  L.  v. 
Office  of  Personnel  Management  (DA831L8310375,  March  28, 
1984). 

15.135  Total  Disability 

REED,  Kenneth  E.  v.  Office  of  Personnel  Management 
(S4831L83 10099,  March  1,  1984);  WINKELVOSS,  Delmar  R. 
v.  Office  of  Personnel  Management  (DC831L8310322,  March 
1,  1984);  RYAN,  Harry  B.  v.  Office  of  Personnel 
Management  (DC831L8310608,  March  13,  1984);  BROWN, 
Enoch,  Jr.  v.  Office  of  Personnel  Management 
(NY831L8310098,  March  27,  1984);  WEED,  Michael  L.  v. 
Office  of  Personnel  Management  (DA831L8310375,  March  28, 
1984). 

15.136  Agency  Obligation  to  Accommodate 

REICH,  Alvin  E.  v.  Office  of  Personnel  Management 
(DC831L83 10654,  March  13,  1984). 

15.1361  Reassignment 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employee  Refusal  of  Offer  of  Assignment 

REICH,  Alvin  E.  v.  Office  of  Personnel  Management 
(DC831L8310654,  March  13,  1984). 

15.138  Re-examination  and  Recovery 

15.139  Five-year  Service  Requirement 

15.140  Mandatory  Separation 

15.141  Law  Enforcement  Officers  and  Firefighters 

15.142  Air  Traffic  Controllers 

15.150  Retirement  Contributions 

LLOYD,  Richard  L.  v.  Office  of  Personnel  Management 
(SE08318310114,  March  9,  1984). 

15.160  Optional  Retirement 

15.200  Annuities 


KEEFE,  Joyce  E.  v.  Office  of  Personnel  Management 
(BN08318210153,  March  6,  1984);  LLOYD,  Richard  L.  v. 
Office  of  Personnel  Management  (SE08318310114,  March  9, 
1984);  DAMSKY,  Moe  v.  Office  of  Personnel  Management 
(NY08318210207,  March  23,  1984). 


15.210 

KEEFE,  Joyce  E.  v.  Office  of  Personnel  Management 
(BN08318210153,  March  6,  1984);  DARGEL,  Norman  R.  v. 
Office  of  Personnel  Management  (AT08318310256,  March  19, 
1984). 

15.211  Effects  of  Federal  Employee’s  Compensation  Act 

Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 

15.230  Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 

DARGEL,  Norman  R.  v.  Office  of  Personnel  Management 
(AT08318310256,  March  19,  1984). 

15.240  Survivor  Annuities 

DAMSKY,  Moe  v.  Office  of  Personnel  Management 
(NY08318210207,  March  23,  1984). 

15.300  Involuntary  Retirement 
15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 

16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel  Practices 
16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Requests  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  days 

16.2322  Section  1208(b) — 30  days 

16.2323  Section  1208(c) — Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 

Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2532  District  of  Columbia  Employees 
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16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before 
Special  Counsel 

15.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000  Suitability  and  Fitness  for 
Duty  Examination 

17.100  Criteria  Considered  in  Suitability  Determination 

HARRINGTON,  Harold  J.  v.  Department  of  the  Army 
(PH34438210171,  March  1,  1984). 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 

Disgraceful  Conduct 
17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 


17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 

17.300  Consequences  of 
Negative  Suitability  Determination 

17.310  Disqualification 

17.320  Removal 

17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 

18.000000  Employment  Practices 

HARRINGTON,  Harold  J.  v.  Department  of  the  Army 
(PH34438210171,  March  1,  1984);  WARREN,  Roger,  et  al.  v. 
Department  of  Transportation  (SE07528210135,  March  1, 
1984);  MILLER,  Daniel  J.  v.  Department  of  the  Army 
(PH075281 10165,  March  13,  1984);  BRIDGEMAN,  Donald  E. 
v.  Department  of  Housing  and  Urban  Development 
(DC07528310119,  March  19,  1984);  COMISKY,  John  H.  v. 
Office  of  Personnel  Management,  (NY07528210493,  March 
19,  1984);  RODRIGUEZ-VILLAFANE,  Julio  v.  Department 
of  the  Air  Force  (DC04328310381,  March  27,  1984); 
BINGHAM,  Theodora  D.  v.  Department  of  Health  and 
Human  Services  (AT03518210695,  March  28,  1984); 
LUCARELLI,  Craig  R.  v.  Department  of  Transportation 
(AT315H8310845,  March  28,  1984). 
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PUBLICATION  SERVICES 


The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and  issu- 
ances. It  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  num- 
ber 062-000-80001-1,  either  by 
subscription  or  single  issue.  Please  ad- 
dress subscription  or  purchase  inquiries 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washing- 
ton, D.C.  20401. 


Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice (NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  11,000  initial  decisions 
which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic  Controller 
Cases,”  is  $150. 

Published  Board  Decisions  and 
Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  11,  covering  the  period  January 
11,  1979  through  September  30,  1982, 
have  been  published.  These  volumes  are 


a compilation  of  final  actions  taken  by  the 
Board  and  precedential  interlocutory  de- 
cisions. An  index  using  the  Board’s  key 
number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock 
number  is  062-000-00011-2.  Also  avail- 
able from  the  Superintendent  of  Docu- 
ments are  volumes  8 through  11,  cover- 
ing the  period  October  1,  1981  through 
September  30,  1982.  Their  stock  number 
is  062-000-00014-7,  and  the  cost  is  $53 
for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31,  1980, 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by  writing 
to  the  Research  Services  Division,  Office 
of  the  Secretary,  Merit  Systems  Protec- 
tion Board,  Room  828,  1120  Vermont  Av- 
enue, N.W.,  Washington,  D.C.  20419. 
Requests  should  include  the  appellant’s 
name,  the  docket  number,  and  the  date 
of  the  decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Research  Services 
Division,  Monday  through  Friday,  8:30 
a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal  meaning 
of  the  terms. 

Addendum  Decision — an  addendum  de- 
cision deals  with  attorney  fees. 


Appeals  Arbitration — a voluntary  alter- 
native procedure  designed  to  adjudicate 
relatively  simple  non-precedential  ap- 
peals in  an  expedited,  informal  and  cost- 
effective  way,  in  accordance  with  Board 
precedent. 

Deciding  Official — the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office  de- 
cision made  by  the  presiding  official  in 
response  to  a petition  for  appeal.  The 
intial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted.  In  that  case,  the 
Board’s  decision  becomes  the  final  deci- 
sion. If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the  record. 
The  presiding  official  referred  to  in  The 
Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the 
Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office—  the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 


Issuance  of  Order  Regarding 
Regulation  Review 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  Order  and  opportunity 
to  file  comments  in  Board  proceedings  in 
the  case  of  Roy  McDiarmid.  et  al.  v. 
United  States  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  MSPB 
Docket  No.  HQ12058410001. 


SUMMARY:  5 U.S.C.  1205(e)  authorizes 
the  Board  to  review  rules  and 
regulations  issued  by  the  Office  of 
Personnel  Management  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
Federal  employee  to  commit  a 
prohibited  personnel  practice  in 
violation  of  5 U.S.C.  2302(b).  The  Board 
has  issued  an  order,  described  below, 
which  schedules  a matter  for  review 
pursuant  to  5 U.S.C.  1205(e). 
dates:  In  the  matter  scheduled  for 
review,  the  respondent’s  brief  is  to  be 
filed  by  April  13,  1984.  Interested 
persons  are  invited  to  file  comments. 
These  comments  may  be  filed  at  any 
time  prior  to  the  Board’s  determination 
in  this  matter,  however,  the  Board 


cannot  guarantee  that  it  will  be  able  to 
consider  such  comments  unless  they  are 
received  within  60  days  from  the  date 
that  this  order  is  published.  All  filings 
are  to  be  made  in  accordance  with  5 
CFR  Part  1203,  the  Board’s  regulations 
governing  5 U.S.C.  1205(e)  proceedings. 
All  pleadings,  briefs  and  comments 
received  in  this  matter  will  be  publicly 
available  for  inspection  in  the  Office  of 
the  Secretary,  Merit  Systems  Protection 
Board,  Room  No.  1204, 1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419, 
(202)  653-8120. 

address:  Comments  should  be 
submitted  in  writing  and  addressed  to 
the  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  Room  No. 
1204, 1120  Vermont  Avenue,  NW„ 
Washington,  D.C.  20419,  (202)  653-8120. 


FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Maria  Farias,  Merit  Systems 
Protection  Board,  Office  of  the  General 
Counsel,  1120  Vermont  Avenue  NW„ 
Washington,  D.C.  20419,  (202)  653-7171. 

SUPPLEMENTARY  INFORMATION:  The 

Board  will  review  the  implementation  of 
5 U.S.C.  4302  and  5 U.S.C.  5402  by  the 
Fish  and  Wildlife  Service. 

Title  5 CFR  430.203(d)  provides  that, 
“an  appraisal  system  shall  not  permit 
any  pre-established  distributions  of 
expected  levels  of  performance  (such  as 
a requirement  to  rate  in  a bell  curve) 
that  interfere  with  appraisal  of  actual 
performance  against  standards”.  Title  5 
CFR  540.104(d)  provides  that,  “no  merit 
pay  determination  may  take  into 
consideration  any  preestablished  or 
forced  distribution  of  levels  of 
performance  among  Merit  Pay 
employees.”  Petitioners  in  this  action 
raise  a valid  question  as  to  whether  the 
Fish  and  Wildlife  Services’ 
implementation  of  its  performance 
appraisal  and  merit  pay  system  is 
consistent  with  the  above  quoted 


regulations.  Petitioners  have  submitted 
documentation,  including  internal 
memoranda,  which  they  allege 
demonstrates  that  the  Fish  and  Wildlife 
Service  has  violated  §§  430.203(d)  and 
540.104(d).  Specifically,  petitioners 
allege  that,  in  violation  of  those 
regulations,  their  ratings  on  their 
performance  appraisals  were  arbitrarily 
lowered  solely  because  the  Fish  and 
Wildlife  Service  had  a policy  of 
unlawfully  applying  a “bell  curve”  to  its 
performance  ratings  of  merit  pay 
employees  and  that,  therefore,  their 
merit  pay  increases  were  accordingly 
smaller  than  they  would  have  received  if 
their  ratings  had  not  been  unlawfully 
lowered. 

The  issues  to  be  addressed  in  this 
review  are: 

(1)  Whether  the  Fish  and  Wildlife 
Service  has  employed  “pre-established 
distribution  of  expected  levels  of 
performance"  in  making  performance 
appraisal  and  merit  pay  determinations. 

(2)  Whether  the  Fish  and  Wildlife 
Service’s  implementation  of  its 
performance  appraisal  and  merit  pay 
systems  has  required  the  commission  of 
a prohibited  personnel  practice  and 
specifically  whether  it  has  required  the 
commission  of  a prohibited  personnel 
practice  in  violation  of  5 U.S.C. 
2302(b)(ll); 

(3)  Do  §§  430.203(d)  and  540.104(d) 
implement  or  directly  concern  the  merit 
system  principles  contained  in  5 U.S.C. 
2301. 

(4)  What  remedies,  including  back 
pay,  could  be  ordered  for  merit  pay 
employees  at  the  Fish  and  Wildlife 
Service  in  the  event  it  is  found  to  have 
committed  a prohibited  personnel 
practice  in  the  implementation  of  its 
performance  appraisal  and  merit  pay 
systems. 

For  the  Board. 

Dated;  March  1,  1984. 

Herbert  E.  Ellingwood, 

Chairman. 
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